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applicant must submit a final moni-
toring plan to the Assistant Adminis-
trator prior to the issuance of an inci-
dental harassment authorization.

(e) At its discretion, the National
Marine Fisheries Service may place an
observer aboard vessels, platforms, air-
craft, etc., to monitor the impact of ac-
tivities on marine mammals.

(f)(1) As specified in the incidental
harassment authorization, the holder
of an incidental harassment authoriza-
tion for Arctic waters must submit re-
ports to the Assistant Administrator
within 90 days of completion of any in-
dividual components of the activity (if
any), within 90 days of completion of
the activity, but no later than 120 days
prior to expiration of the incidental
harassment authorization, whichever is
earlier. This report must include the
following information:

(i) Dates and type(s) of activity;

(i) Dates and location(s) of any ac-
tivities related to monitoring the ef-
fects on marine mammals; and

(iii) Results of the monitoring activi-
ties, including an estimate of the ac-
tual level and type of take, species
name and numbers of each species ob-
served, direction of movement of spe-
cies, and any observed changes or
modifications in behavior.

(2) Monitoring reports will be re-
viewed by the Assistant Administrator
and, if determined to be incomplete or
inaccurate, will be returned to the
holder of the authorization with an ex-
planation of why the report is being re-
turned. If the authorization holder dis-
agrees with the findings of the Assist-
ant Administrator, the holder may re-
quest an independent peer review of the
report. Failure to submit a complete
and accurate report may result in a
delay in processing future authoriza-
tion requests.

(g) Results of any behavioral, feed-
ing, or population studies, that are
conducted supplemental to the moni-
toring program, should be made avail-
able to the National Marine Fisheries
Service before applying for an inci-
dental harassment authorization for
the following year.

Subparts J-X [Reserved]
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AUTHORITY: 16 U.S.C. 1361 et seq., unless
otherwise noted.

SOURCE: 74 FR 35143, July 20, 2009, unless
otherwise noted.

Subpart A [Reserved]

Subpart B—Taking of Marine
Mammals Incidental to
Coastal Commercial Fire-

works Displays at Monterey
Bay National Marine Sanc-
tuary, CA

SOURCE: 77 FR 31544, May 29, 2012, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 77 FR 31544, May
29, 2012, subpart B was added, effective June
28, 2012, through June 28, 2017.

§217.11 Specified activity and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to the Monterey Bay National Ma-
rine Sanctuary (MBNMS) and those
persons it authorizes to display fire-
works within the MBNMS for the tak-
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ing of marine mammals that occurs in
the area described in paragraph (b) of
this section and that occurs incidental
to authorization of commercial fire-
works displays.

(b) The taking of marine mammals
by MBNMS may be authorized in a Let-
ter of Authorization (LOA) only if it
occurs in waters of the MBNMS.

§217.12 Effective dates.

Regulations in this subpart are effec-
tive from June 28, 2012, through June
28, 2017.

§21’Z.13 Permissible methods of tak-
ing.

(a) Under LOAs issued pursuant to
§§216.106 and 217.17 of this chapter, the
Holder of the LOA (hereinafter
“MBNMS”) may incidentally, but not
intentionally, take marine mammals
within the area described in §217.11(b)
of this chapter, provided the activity is
in compliance with all terms, condi-
tions, and requirements of the regula-
tions in this subpart and the appro-
priate LOA.

(b) The incidental take of marine
mammals under the activities identi-
fied in §217.11(a) of this chapter is lim-
ited to the following species and is lim-
ited to Level B Harassment:

(1) Harbor seal (Phoca vitulina)—1,150
(an average of 230 annually)

(2) California sea lion
californianus)—21,095 (an average
4,219 annually)

(Zalophus
of

§217.14 Prohibitions.

Notwithstanding takings con-
templated in §217.11 of this chapter and
authorized by a LOA issued under
§§216.106 and 217.17 of this chapter, no
person in connection with the activi-
ties described in §217.11 of this chapter
may:

(a) Take any marine mammal not
specified in §217.13(b) of this chapter;

(b) Take any marine mammal speci-
fied in §217.13(b) of this chapter other
than by incidental, unintentional Level
B harassment;

(c) Take a marine mammal specified
in §217.13(b) of this chapter if such tak-
ing results in more than a negligible
impact on the species or stocks of such
marine mammal; or
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(d) Violate, or fail to comply with,
the terms, conditions, and require-
ments of this subpart or a LOA issued
under §§216.106 and 217.17 of this chap-
ter.

§217.15 Mitigation.

(a) The activity identified in
§217.11(a) of this chapter must be con-
ducted in a manner that minimizes, to
the greatest extent practicable, ad-
verse impacts on marine mammals and
their habitats. When conducting the
activities identified in §217.11(a) of this
chapter, the mitigation measures con-
tained in the LOA issued wunder
§§216.106 and 217.17 of this chapter must
be implemented. These mitigation
measures include but are not limited
to:

(1) Limiting the location of the au-
thorized fireworks displays to the four
specifically designated areas at Half
Moon Bay, the Santa Cruz/Soquel area,

the northeastern Monterey Break-
water, and Cambria (Santa Rosa
Creek);

(2) Limiting the frequency of author-
ized fireworks displays to no more than
twenty total displays per year and no
more than one fireworks display every
2 months in each of the four prescribed
areas;

(3) Limiting the duration of author-
ized individual fireworks displays to no
longer than 30 minutes each, with the
exception of two longer shows not to
exceed 1 hour;

(4) Prohibiting fireworks displays at
MBNMS between March 1 and June 30
of any year; and

(5) Continuing to implement author-
ization requirements and general and
special restrictions for each event, as
determined by MBNMS. Standard re-
quirements include, but are not limited
to, the use of a ramp-up period, where-
in salutes are not allowed in the first 5
minutes of the display; the removal of
plastic and aluminum labels and wrap-
pings; and post-show reporting and
cleanup. MBNMS shall continue to as-
sess displays and restrict the number
of aerial salute effects on a case-by-
case basis, and shall implement general
and special restrictions unique to each
fireworks event as necessary.

(b) The mitigation measures that the
individuals conducting the fireworks
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are responsible for will be included as a
requirement in fireworks display au-
thorizations issued by MBNMS to the
individual entities.

§217.16 Requirements for monitoring
and reporting.

(a) MBNMS is responsible for ensur-
ing that all monitoring required under
a LOA is conducted appropriately, in-
cluding, but not limited to:

(1) A census of all pinnipeds in the
impact area on the day prior to all dis-
plays, with observations to occur for
no less than 30 minutes, and

(2) Reporting to NMFS of all marine
mammal injury, serious injury, or mor-
tality observed in the vicinity of the
display area. Monitoring for injury, se-
rious injury, or mortality shall occur
no later than the morning after each
fireworks display, and shall occur for
no less than 30 minutes.

(b) Unless specified otherwise in the
LOA, MBNMS must submit a draft an-
nual monitoring report to the Director,
Office of Protected Resources, NMFS,
no later than 60 days after the conclu-
sion of each calendar year. This report
must contain:

(1) An estimate of the number of ma-
rine mammals disturbed by the author-
ized activities,

(2) Results of the monitoring re-
quired in §217.16(a) of this chapter, and
any additional information required by
the LOA. A final annual monitoring re-
port must be submitted to NMFS with-
in 30 days after receiving comments
from NMFS on the draft report. If no
comments are received from NMFS,
the draft report will be considered to
be the final annual monitoring report.

(c) A draft comprehensive monitoring
report on all marine mammal moni-
toring conducted during the period of
these regulations must be submitted to
the Director, Office of Protected Re-
sources, NMFS at least 120 days prior
to expiration of these regulations. A
final comprehensive monitoring report
must be submitted to the NMFS within
30 days after receiving comments from
NMFS on the draft report. If no com-
ments are received from NMFS, the
draft report will be considered to be
the final comprehensive monitoring re-
port.



§217.17

§217.17 Letters of Authorization.

(a) To incidentally take marine
mammals pursuant to these regula-
tions, MBNMS must apply for and ob-
tain a LOA.

(b) A LOA, unless suspended or re-
voked, may be effective for a period of
time not to exceed the expiration date
of these regulations.

(c) If an LOA expires prior to the ex-
piration date of these regulations,
MBNMS must apply for and obtain a
renewal of the LOA.

(d) In the event of projected changes
to the activity or to mitigation and
monitoring measures required by an
LOA, MBNMS must apply for and ob-
tain a modification of the LOA as de-
scribed in §217.18 of this chapter.

(e) The LOA shall set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least prac-
ticable adverse impact (i.e., mitiga-
tion) on the species, its habitat, and on
the availability of the species for sub-
sistence uses; and

(3) Requirements for monitoring and
reporting.

(f) Issuance of the LOA shall be based
on a determination that the level of
taking will be consistent with the find-
ings made for the total taking allow-
able under these regulations.

(g) Notice of issuance or denial of a
LOA shall be published in the FEDERAL
REGISTER within 30 days of a deter-
mination.

§217.18 Renewals and modifications of
Letters of Authorization.

(a) A LOA issued under §§216.106 and
217.17 of this chapter for the activity
identified in §217.11(a) of this chapter
shall be renewed or modified upon re-
quest by the applicant, provided that:

(1) The proposed specified activity
and mitigation, monitoring, and re-
porting measures, as well as the antici-
pated impacts, are the same as those
described and analyzed for these regu-
lations (excluding changes made pursu-
ant to the adaptive management provi-
sion in §217.18(c)(1) of this chapter),
and

(2) NMFS determines that the miti-
gation, monitoring, and reporting
measures required by the previous LOA
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under these regulations were imple-
mented.

(b) For LOA modification or renewal
requests by the applicant that include
changes to the activity or the mitiga-
tion, monitoring, or reporting (exclud-
ing changes made pursuant to the
adaptive management provision in
§217.18(c)(1) of this chapter) that do not
change the findings made for the regu-
lations or result in no more than a
minor change in the total estimated
number of takes (or distribution by
species or years), NMFS may publish a
notice of proposed LOA in the FEDERAL
REGISTER, including the associated
analysis illustrating the change, and
solicit public comment before issuing
the LOA .

(c) A LOA issued under §§217.106 and
217.17 of this chapter for the activity
identified in §217.11(a) of this chapter
may be modified by NMFS under the
following circumstances:

(1) Adaptive Management—NMFS
may modify (including augment) the
existing mitigation, monitoring, or re-
porting measures (after consulting
with MBNMS regarding the practica-
bility of the modifications) if doing so
creates a reasonable likelihood of more
effectively accomplishing the goals of
the mitigation and monitoring set
forth in the preamble for these regula-
tions.

(1) Possible sources of data that could
contribute to the decision to modify
the mitigation, monitoring, or report-
ing measures in an LOA:

(A) Results from MBNMS’s moni-
toring from the previous year(s).

(B) Results from other marine mam-
mal and/or sound research or studies.

(C) Any information that reveals ma-
rine mammals may have been taken in
a manner, extent or number not au-
thorized by these regulations or subse-
quent LOAs.

(ii) If, through adaptive management,
the modifications to the mitigation,
monitoring, or reporting measures are
substantial, NMFS will publish a no-
tice of proposed LOA in the FEDERAL
REGISTER and solicit public comment.

(2) Emergencies—If NMFS deter-
mines that an emergency exists that
poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in §217.13(b) of this
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chapter, an LOA may be modified with-
out prior notice or opportunity for pub-
lic comment. Notification would be
published in the FEDERAL REGISTER
within 30 days of the action.

Subparts C-E [Reserved]

Subpart F—Taking of Marine
Mammals Incidental To Target
and Missile Launch Activities
From San Nicolas Island, CA

SOURCE: 79 FR 32684, June 3, 2014, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 79 FR 32684, June
6, 2014, subpart F was added, effective June 3,
2014, through June 3, 2019.

§217.50 Specified activity and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to the incidental taking of marine
mammals specified in paragraph (b) of
this section by the Naval Air Warfare
Center Weapons Division, U.S. Navy,
and those persons it authorizes to en-
gage in target missile launch activities
and associated aircraft and helicopter
operations at the Naval Air Warfare
Center Weapons Division facilities on
San Nicolas Island, California.

(b) The incidental take of marine
mammals under the activity identified
in paragraph (a) of this section is lim-
ited to the following species: Northern
elephant seals (Mirounga angustirostris),
harbor seals (Phoca vitulina), and Cali-
fornia sea lions (Zalophus
californianus).

(c) This Authorization is valid only
for activities associated with the
launching of a total of 40 vehicles (e.g.,
RAM, Coyote, MSST, Terrier, SM-3, or
similar) from Alpha Launch Complex
and smaller missiles and targets from
Building 807 on San Nicolas Island,
California.

§217.51 Effective dates.

Regulations in this subpart are effec-
tive from June 3, 2014, through June 3,
2019.

§217.52 Permissible methods of tak-
ing.

(a) Under Letters of Authorization

issued pursuant to §216.106 and 217.57 of
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this chapter, the Holder of the Letter
of Authorization may incidentally, but
not intentionally, take marine mam-
mals by harassment, within the area
described in §217.50, provided the activ-
ity is in compliance with all terms,
conditions, and requirements of the
regulations and the appropriate Letter
of Authorization.

(b) The activities identified in §217.50
must be conducted in a manner that
minimizes, to the greatest extent prac-
ticable, any adverse impacts on marine
mammals and their habitat.

(¢c) The incidental take of marine
mammals is authorized for the species
listed in §217.50(b) and is limited to
Level B Harassment.

§217.53 Prohibitions.

Notwithstanding takings con-
templated in §217.50 and authorized by
a Letter of Authorization issued under
§§216.106 and 217.57 of this chapter, no
person in connection with the activi-
ties described in §217.50 may:

(a) Take any marine mammal not
specified in §217.50(b);

(b) Take any marine mammal speci-
fied in §217.50(b) other than by inci-
dental, unintentional harassment;

(c) Take a marine mammal specified
in §217.50(b) if such taking results in
more than a negligible impact on the
species or stocks of such marine mam-
mal; or

(d) Violate, or fail to comply with,
the terms, conditions, and require-
ments of this subpart or a Letter of
Authorization issued under §§216.106
and 217.57 of this chapter.

§217.54 Mitigation.

(a) When conducting operations iden-
tified in §217.50(c), the mitigation
measures contained in the Letter of
Authorization issued under §§216.106
and 217.57 must be implemented. These
mitigation measures include, but are
not limited to:

(1) The holder of the Letter of Au-
thorization must not enter pinniped
haul-out sites below the missile’s pre-
dicted flight path for 2 hours prior to
planned missile launches.

(2) The holder of the Letter of Au-
thorization must avoid, whenever pos-
sible, launch activities during harbor
seal pupping season (February to
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April), unless constrained by factors
including, but not limited to, human
safety, national security, or for vehicle
launch trajectory necessary to meet
mission objectives.

(3) The holder of the Letter of Au-
thorization must limit, whenever pos-
sible, launch activities during other
pinniped pupping seasons, unless con-
strained by factors including, but not
limited to, human safety, national se-
curity, or for vehicle launch trajectory
necessary to meet mission objectives.

(4) The holder of the Letter of Au-
thorization must not launch vehicles
from the Alpha Complex at low ele-
vation (less than 1,000 feet (305 m)) on
launch azimuths that pass close to
pinniped haul-out sites when occupied.

(6) The holder of the Letter of Au-
thorization must avoid, where prac-
ticable, launching multiple target mis-
siles in quick succession over haul-out
sites, especially when young pups are
present.

(6) The holder of the Letter of Au-
thorization must limit launch activi-
ties during nighttime hours, except
when required by the test objectives.

(7) Aircraft and helicopter flight
paths must maintain a minimum alti-
tude of 1,000 feet (305 m) from pinniped
haul-outs and rookeries, except in
emergencies or for real-time security
incidents (e.g., search-and-rescue, fire-
fighting), which may require approach-
ing pinniped haul-outs and rookeries
closer than 1,000 feet (305 m).

(8) If post-launch surveys determine
that an injurious or lethal take of a
marine mammal has occurred or there
is an indication that the distribution,
size, or productivity of the potentially
affected pinniped populations has been
affected, the launch procedure and the
monitoring methods must be reviewed,
in cooperation with NMFS, and, if nec-
essary, appropriate changes must be
made through modification to a Letter
of Authorization, prior to conducting
the next launch of the same vehicle
under that Letter of Authorization.

(9) Additional mitigation measures as
contained in a Letter of Authorization.

(b) [Reserved]
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§217.55 Requirements for monitoring
and reporting.

(a) Unless specified otherwise in the
Letter of Authorization, the Holder of
the Letter of Authorization must no-
tify the Administrator, West Coast Re-
gion, NMF'S, by letter or telephone, at
least 2 weeks prior to activities pos-
sibly involving the taking of marine
mammals. If the authorized activity
identified in §217.50 is thought to have
resulted in the mortality or injury of
any marine mammals or in any take of
marine mammals not identified in
§217.50(b), then the Holder of the Letter
of Authorization must notify the Di-
rector, Office of Protected Resources,
NMF'S, or designee, by telephone (301-
427-8401), and the Administrator, West
Coast Region, NMFS, or designee, by
telephone (562-980-3232), within 48 hours
of the discovery of the injured or dead
animal.

(b) The National Marine Fisheries
Service must be informed immediately
of any changes or deletions to any por-
tions of the proposed monitoring plan
submitted, in accordance with the Let-
ter of Authorization.

(c) The holder of the Letter of Au-
thorization must designate biologically
trained, on-site individual(s), approved
in advance by NMFS, to record the ef-
fects of the launch activities and the
resulting noise on pinnipeds.

(d) The holder of the Letter of Au-
thorization must implement the fol-
lowing monitoring measures:

(1) Visual land-based monitoring. (i)
Prior to each missile launch, an ob-
server(s) will place three autonomous
digital video cameras overlooking cho-
sen haul-out sites located varying dis-
tances from the missile launch site.
Each video camera will be set to record
a focal subgroup within the larger
haul-out aggregation for a maximum of
4 hours or as permitted by the video-
tape capacity.

(ii) Systematic visual observations,
by those individuals, described in para-
graph (c) of this section, of pinniped
presence and activity will be conducted
and recorded in a field logbook a min-
imum of 2 hours prior to the estimated
launch time and for no less than 1 hour
immediately following the launch of
target missiles.
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(iii) Systematic visual observations,
by those individuals, described in para-
graph (c) of this section, of pinniped
presence and activity will be conducted
and recorded in a field logbook a min-
imum of 2 hours prior to launch, during
launch, and for no less than 1 hour
after the launch of the BQM-34, BQM-
74, Tomahawk, RAM target and similar
types of missiles.

(iv) Documentation, both via autono-
mous video camera and human ob-
server, will consist of:

(A) Numbers and sexes of each age
class in focal subgroups;

(B) Description and timing of launch
activities or other disruptive event(s);

(C) Movements of pinnipeds, includ-
ing number and proportion moving, di-
rection and distance moved, and pace
of movement;

(D) Description of reactions;

(E) Minimum distances between
interacting and reacting pinnipeds;

(F) Study location;

(G) Local time;

(H) Substratum type;

(I) Substratum slope;

(J) Weather condition;

(K) Horizontal visibility; and

(L) Tide state.

(2) Acoustic monitoring. (i) During all
target missile launches, calibrated re-
cordings of the levels and characteris-
tics of the received launch sounds will
be obtained from three different loca-
tions of varying distances from the tar-
get missile’s flight path. To the extent
practicable, these acoustic recording
locations will correspond with the
haul-out sites where video and human
observer monitoring is done.

(ii) Acoustic recordings will be sup-
plemented by the use of radar and te-
lemetry systems to obtain the trajec-
tory of target missiles in three dimen-
sions.

(iii) Acoustic equipment used to
record launch sounds will be suitable
for collecting a wide range of param-
eters, including the magnitude, charac-
teristics, and duration of each target
missile.

(e) The holder of the Letter of Au-
thorization must implement the fol-
lowing reporting requirements:

(1) For each target missile launch,
the lead contractor or lead observer for
the holder of the Letter of Authoriza-
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tion must provide a status report to
NMFS, West Coast Regional Office,
providing reporting items found under
the Letter of Authorization, unless
other arrangements for monitoring are
agreed upon in writing.

(2) The Navy shall submit an annual
report describing their activities and
including the following information:

(i) Timing, number, and nature of
launch operations;

(ii) Summary of mitigation and mon-
itoring implementation;

(iii) Summary of pinniped behavioral
observations; and

(iv) Estimate of the amount and na-
ture of all takes by harassment or by
other means.

(3) The Navy shall submit a draft
comprehensive technical report to the
Office of Protected Resources and West
Coast Regional Office, NMFS, 180 days
prior to the expiration of the regula-
tions in this subpart, providing full
documentation of the methods, results,
and interpretation of all monitoring
tasks for launches to date plus prelimi-
nary information for missile launches
during the first 6 months of the regula-
tions.

(4) A revised final comprehensive
technical report, including all moni-
toring results during the entire period
of validity of the Letter of Authoriza-
tion, will be due 90 days after the end
of the period of effectiveness of the reg-
ulations in this subpart.

(5) The final report will be subject to
review and comment by NMFS. Any
recommendations made by NMFS must
be addressed in the final comprehen-
sive technical report prior to accept-
ance by NMFS.

(f) Activities related to the moni-
toring described in paragraphs (c) and
(d) of this section, or in the Letter of
Authorization issued under §§216.106
and 217.57 of this chapter, including the
retention of marine mammals, may be
conducted without the need for a sepa-
rate scientific research permit.

(g) In coordination and compliance
with appropriate Navy regulations, the
NMFS may, at its discretion, place an
observer on San Nicolas Island for any
activity involved in marine mammal
monitoring either prior to, during, or
after a missile launch in order to mon-
itor the impact on marine mammals.



§217.56

§217.56 Applications for Letters of Au-
thorization.

To incidentally take marine mam-
mals pursuant to the regulations in
this subpart, the U.S. citizen (as de-
fined by §216.6 of this chapter) con-
ducting the activity identified in
§217.50 (the U.S. Navy) must apply for
and obtain either an initial LOA in ac-
cordance with §217.57 or a renewal
under §217.58.

§217.57 Letters of Authorization.

(a) A Letter of Authorization, unless
suspended or revoked, will be valid for
a period of time not to exceed the pe-
riod of validity of this subpart.

(b) Each Letter of Authorization will
set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least prac-
ticable adverse impact on the species,
its habitat, and on the availability of
the species for subsistence uses (i.e.,
mitigation); and

(3) Requirements for
monitoring, and reporting.

(c) Issuance and renewal of the Let-
ter of Authorization will be based on a
determination that the total number of
marine mammals taken by the activity
as a whole will have no more than a
negligible impact on the affected spe-
cies or stock of marine mammal(s).

§217.58 Renewals and Modifications of
Letters of Authorization.

(a) A Letter of Authorization issued
under §§216.106 and 217.57 of this chap-
ter for the activity identified in §217.50
will be renewed or modified upon re-
quest of the applicant, provided that:

(1) The proposed specified activity
and mitigation, monitoring, and re-
porting measures as well as the antici-
pated impacts, are the same as those
described and analyzed for these regu-
lations (excluding changes made pursu-
ant to the adaptive management provi-
sion of this chapter), and;

(2) NMFS determines that the miti-
gation, monitoring, and reporting
measures required by the previous LOA
under these regulations were imple-
mented.

(b) For LOA modification or renewal
requests by the applicant that include
changes to the activity or the mitiga-

mitigation,
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tion, monitoring, or reporting meas-
ures (excluding changes made pursuant
to the adaptive management provision
of this chapter) that do not change the
findings made for the regulations or re-
sult in no more than a minor change in
the total estimated number of takes
(or distribution by species or years),
NMFS may publish a notice of pro-
posed LOA in the FEDERAL REGISTER,
including the associated analysis illus-
trating the change, and solicit public
comments before issuing the LOA.

(c) An LOA issued under §§216.106 and
217.57 of this chapter for the activity
identified in §217.50 may be modified by
NMFS under the following cir-
cumstances:

(1) Adaptive management. NMFS may
modify (including augment) the exist-
ing mitigation, monitoring, or report-
ing measures (after consulting with the
Navy regarding the practicability of
the modifications) if doing so creates a
reasonable likelihood of more effec-
tively accomplishing the goals of the
mitigation and monitoring set forth in
the preamble for these regulations.

(i) Possible sources of data could con-
tribute to the decision to modify the
mitigation, monitoring, and reporting
measures in an LOA:

(A) Results from the Navy’s moni-
toring from the previous year(s);

(B) Results from other marine mam-
mal and/or sound research or studies;
or

(C) Any information that reveals ma-
rine mammals may have been taken in
a manner, extent, or number not au-
thorized by these regulations or subse-
quent LOAs.

(ii) If, through adaptive management,
the modifications to the mitigation,
monitoring, or reporting measures are
substantial, NMFS will publish a no-
tice of proposed LOA in the FEDERAL
REGISTER and solicit public comment.

(2) Emergencies. If NMFS determines
that an emergency exists that poses a
significant risk to the well-being of the
species or stocks of marine mammals
specified in §217.50(b), a Letter of Au-
thorization may be modified without
prior notice or opportunity for public
comment. Notice would be published in
the FEDERAL REGISTER within 30 days
of the action.
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Subpart G—Taking of Marine
Mammals Incidental to U.S.
Air Force Launches, Aircraft
and Helicopter Operations,
and Harbor Activities Related
to Launch Vehicles From Van-
denberg Air Force Base
(VAFB), California

SOURCE: 79 FR 10026, Feb. 24, 2014, unless
otherwise noted.

§217.60 Specified activity and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to the 30th Space Wing, United
States Air Force (USAF), at Vanden-
berg Air Force Base and those persons
it authorizes to conduct activities on
its behalf for the taking of marine
mammals that occurs in the area out-
lined in paragraph (b) of this section
and that occurs incidental to:

(1) Launching up to 15 space and each
year from Vandenberg Air Force Base,
for a total of up to 75 missiles over the
5-year period of these regulations,

(2) Launching up to 35 rockets each
year from Vandenberg Air Force Base,
for a total of up to 175 rocket launches
over the 5-year period of these regula-
tions,

(3) Aircraft flight test operations,

(4) Helicopter operations from Van-
denberg Air Force Base, and

(5) Delta Mariner (or a similar vessel)
operations, cargo unloading activities,
and harbor maintenance dredging.

(b) The taking of marine mammals
by the USAF may be authorized in a
Letter of Authorization only if it oc-
curs from the space launch complexes,
launch facilities, and test pads on
north and south Vandenberg Air Force
Base and the Vandenberg Air Force
Base harbor on South Base.

§217.61 Effective dates.

Regulations in this subpart are effec-
tive from March 26, 2014 through March
26, 2019.

§217.62
ing.

(a) Under Letters of Authorization
issued pursuant to §§216.106 and 217.60
of this chapter, the Holder of the Let-
ter of Authorization (herein after the

Permissible methods of tak-
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USAF) may incidentally, but not in-
tentionally, take marine mammals by
harassment, within the area described
in §217.60(b), provided the activity is in
compliance with all terms, conditions,
and requirements of the regulations in
this subpart and the appropriate Letter
of Authorization.

(b) The activities identified in
§217.60(a) must be conducted in a man-
ner that minimizes, to the greatest ex-
tent practicable, any adverse impacts
on marine mammals and their habitat.

(¢c) The incidental take of marine
mammals under the activities identi-
fied in §217.60(a) of this chapter is lim-
ited to the indicated number of Level B
harassment takes on an annual basis of
the following species:

(1) Harbor seals (Phoca vitulina)—
31,161;

(2) California sea lions (Zalophus
californianus)—465,129;

(3) Northern elephant seals (Mirounga
angustirostris)—80,024;

(4) Northern fur seals (Callorhinus
ursinus)—62,500; and

() Steller sea lions (Eumetopias
jubatus)—1,824.

§217.63 Prohibitions.
Notwithstanding takings con-

templated in §217.62(c) and authorized
by a Letter of Authorization issued
under §§216.106 and 217.66 of this chap-
ter, no person in connection with the
activities described in §217.60 may:

(a) Take any marine mammal not
specified in §217.62(c);

(b) Take any marine mammal speci-
fied in §217.62(c) other than by inci-
dental, unintentional Level B harass-
ment;

(c) Take a marine mammal specified
in §217.62(c) if NMFS determines such
taking results in more than a neg-
ligible impact on the species or stocks
of such marine mammal; or

(d) Violate, or fail to comply with,
the terms, conditions, and require-
ments of this subpart or a Letter of
Authorization issued under §§216.106
and 217.66 of this chapter.

§217.64 Mitigation.

(a) When conducting the activities
identified in §217.60(a), the mitigation
measures contained in the Letter of
Authorization issued under §§216.106
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and 217.66 of this chapter must be im-
plemented. These mitigation measures
include (but are not limited to):

(1) All aircraft and helicopter flight
paths must maintain a minimum dis-
tance of 1,000 ft (305 m) from recognized
seal haul-outs and rookeries (e.g.,
Point Sal, Purisima Point, Rocky
Point), except in emergencies or for
real-time security incidents (e.g.,
search-and-rescue, fire-fighting), which
may require approaching pinniped
haul-outs and rookeries closer than
1,000 £t (305 m).

(2) For missile and rocket launches,
holders of Letters of Authorization
must avoid, whenever possible,
launches during the harbor seal
pupping season of March through June,
unless constrained by factors includ-
ing, but not limited to, human safety,
national security, or for space vehicle
launch trajectory necessary to meet
mission objectives.

(3) Vandenberg Air Force Base must
avoid, whenever possible, launches
which are predicted to produce a sonic
boom on the Northern Channel Islands
during harbor seal, elephant seal, Cali-
fornia sea lion, and northern fur seal
pupping seasons of March through
June.

(4) If post-launch surveys determine
that an injurious or lethal take of a
marine mammal has occurred, the
launch procedure and the monitoring
methods must be reviewed, in coopera-
tion with the National Marine Fish-
eries Service (NMFS), and appropriate
changes must be made through modi-
fication to a Letter of Authorization,
prior to conducting the next launch
under that Letter of Authorization.

(5) Delta Mariner (or a similar vessel)
operations, cargo unloading, and har-
bor maintenance dredging measures:

(i) If activities occur during night-
time hours, turn on lighting equipment
before dusk. Lights must remain on for
the entire night to avoid startling
pinnipeds.

(ii) Initiate operations before dusk.

(iii) Keep construction noises at a
constant level (i.e., not interrupted by
periods of quiet in excess of 30 minutes)
while pinnipeds are present.

(iv) Initiate a gradual start-up of ac-
tivities to ensure a gradual increase in
noise levels if activities cease for
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longer than 30 minutes and pinnipeds
are in the area.

(v) Conduct visual monitor, by a
qualified observer, of the harbor seals
on the beach adjacent to the harbor
and on rocks for any flushing or other
behaviors as a result of activities de-
scribed in §217.60(a).

(vi) The Delta Mariner and accom-
panying vessels must enter the harbor
only when the tide is too high for har-
bor seals to haul-out on the rocks; re-
ducing speed to 1.5 to 2 knots (1.5-2 nm/
hr; 2.8-3.7 km/hr) once the vessel is
within 3 mi (4.83 km) of the harbor. The
vessel must enter the harbor stern
first, approaching the wharf and moor-
ings at less than 0.75 knot (1.4 km/hr).

(vii) Explore alternate dredge meth-
ods and introduce quieter techniques
and equipment as they become avail-
able.

(6) Additional mitigation measures as
contained in a Letter of Authorization.

(b) [Reserved]

§217.65 Requirements for monitoring
and reporting.

(a) Unless specified otherwise in the
Letter of Authorization, the USAF
must notify the Administrator, West
Coast Region, NMF'S, by letter or tele-
phone, at least 2 weeks prior to activi-
ties possibly involving the taking of
marine mammals. If the authorized ac-
tivity identified in §217.60(a) is thought
to have resulted in the mortality or in-
jury of any marine mammals or in any
take of marine mammals not identified
in §217.62(c), then the USAF must no-
tify the Director, Office of Protected
Resources, NMFS, or designee, by tele-
phone (301-427-8401), within 48 hours of
the discovery of the injured or dead
animal.

(b) To conduct monitoring of launch
activities, the USAF must designate
qualified, on-site individuals approved
in advance by NMFS, as specified in
the Letter of Authorization, to:

(1) Conduct observations on pinniped
activity in the vicinity of the rookery
nearest the launch platform or, in the
absence of pinnipeds at that location,
at another nearby haul-out, for at least
72 hours prior to any planned launch
occurring during the harbor seal
pupping season (1 March through 30
June) and continue for a period of time



National Marine Fisheries Service/NOAA, Commerce

not less than 48 hours subsequent to
launching.

(2) For launches during the harbor
seal pupping season (March through
June), conduct follow-up surveys with-
in 2 weeks of the launch to ensure that
there were no adverse effects on any
marine mammals,

(3) Monitor haul-out sites on the
Northern Channel Islands, if it is deter-
mined by modeling that a sonic boom
of greater than 1 psf is predicted to im-
pact one of the Islands between March
1 and June 30, greater than 1.5 psf be-
tween July 1 and September 30, and
greater than 2 psf between October 1
and February 28. Monitoring will be
conducted at the haul-out site closest
to the predicted sonic boom impact
area.

(4) Investigate the potential for spon-
taneous abortion, disruption of effec-
tive female-neonate bonding, and other
reproductive dysfunction,

(5) Supplement observations on Van-
denberg and on the Northern Channel
Islands with video-recording of mother-
pup seal responses for daylight
launches during the pupping season,

(6) Conduct acoustic measurements
of those launch vehicles that have not
had sound pressure level measurements
made previously, and

(7) Include multiple surveys each day
that surveys are required that record
the species, number of animals, general
behavior, presence of pups, age class,
gender and reaction to launch noise,
sonic booms or other natural or human
caused disturbances, in addition to re-
cording environmental conditions such
as tide, wind speed, air temperature,
and swell.

(¢c) To conduct monitoring of harbor
activities, the USAF must designate
qualified, on-site individuals approved
in advance by NMFS, as specified in
the Letter of Authorization. During
nighttime activities, the harbor area
will be illuminated, and the observer
will use a night vision scope. Moni-
toring activities will consist of the fol-
lowing:

(1) Conducting baseline observation
of pinnipeds in the project area prior to
initiating project activities.

(2) Conducting and recording observa-
tions on pinnipeds in the vicinity of
the harbor for the duration of the ac-
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tivity occurring when tides are low
enough (less than or equal to 2 ft (0.61
m) for pinnipeds to haul out.

(3) Conducting post-construction ob-
servations of pinniped haul-outs in the
project area to determine whether ani-
mals disturbed by the project activities
return to the haul-out.

(d) Holders of Letters of Authoriza-
tion must conduct additional moni-
toring as required under a Letter of
Authorization.

(e) The USAF must submit a report
to the West Coast Regional Adminis-
trator, NMFS, within 90 days after
each launch. This report must contain
the following information:

(1) Date(s) and time(s) of the launch,

(2) Design of the monitoring pro-
gram, and

(3) Results of the monitoring pro-
gram, including, but not necessarily
limited to:

(i) Numbers of pinnipeds present on
the haul-out prior to commencement of
the launch,

(ii) Numbers of pinnipeds that may
have been harassed as noted by the
number of pinnipeds estimated to have
entered the water as a result of launch
noise,

(iii) The length of time pinnipeds re-
mained off the haul-out or rookery,

(iv) Numbers of pinniped adults, juve-
niles or pups that may have been in-
jured or Kkilled as a result of the
launch, and

(v) Behavioral modifications by
pinnipeds that were likely the result of
launch noise or the sonic boom.

(f) An annual report must be sub-
mitted on March 1 of each year.

(g) A final report must be submitted
at least 180 days prior to expiration of
these regulations. This report will:

(1) Summarize the activities under-
taken and the results reported in all
previous reports,

(2) Assess the impacts at each of the
major rookeries,

(3) Assess the cumulative impacts on
pinnipeds and other marine mammals
from the activities specified in
§217.60(a), and

(4) State the date(s), location(s), and
findings of any research activities re-
lated to monitoring the effects on
launch noise, sonic booms, and harbor
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activities on marine mammal popu-
lations.

§217.66 Letters of Authorization.

(a) To incidentally take marine
mammals pursuant to these regula-
tions, the USAF must apply for and ob-
tain a Letter of Authorization.

(b) A Letter of Authorization, unless
suspended or revoked, may be effective
for a period of time not to exceed the
expiration date of these regulations.

(c) If a Letter of Authorization ex-
pires prior to the expiration date of
these regulations, the USAF must
apply for and obtain a renewal of the
Letter of Authorization.

(d) In the event of projected changes
to the activity or to mitigation and
monitoring measures required by a
Letter of Authorization, the USAF
must apply for and obtain a modifica-
tion of the Letter of Authorization as
described in §217.67.

(e) The Letter of Authorization will
set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least prac-
ticable adverse impact (i.e., mitiga-
tion) on the species, its habitat, and on
the availability of the species for sub-
sistence uses; and

(3) Requirements for monitoring and
reporting.

(f) Issuance of the Letter of Author-
ization shall be based on a determina-
tion that the level of taking will be
consistent with the findings made for
the total taking allowable under these
regulations.

(g) Notice of issuance or denial of a
Letter of Authorization shall be pub-
lished in the FEDERAL REGISTER within
30 days of a determination.

§217.67 Renewals and modifications of
Letters of Authorization.

(a) A Letter of Authorization issued
under §216.106 and §217.66 of this chap-
ter for the activity identified in
§217.60(a) shall be renewed or modified
upon request by the applicant, provided
that:

(1) The proposed specified activity
and mitigation, monitoring, and re-
porting measures, as well as the antici-
pated impacts, are the same as those
described and analyzed for these regu-
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lations (excluding changes made pursu-
ant to the adaptive management provi-
sion in §217.67(c)(1) of this chapter),
and

(2) NMFS determines that the miti-
gation, monitoring, and reporting
measures required by the previous Let-
ter of Authorization under these regu-
lations were implemented.

(b) For Letter of Authorization modi-
fication or renewal requests by the ap-
plicant that include changes to the ac-
tivity or the mitigation, monitoring,
or reporting (excluding changes made
pursuant to the adaptive management
provision in §217.67(c)(1)) that do not
change the findings made for the regu-
lations or result in no more than a
minor change in the total estimated
number of takes (or distribution by
species or years), NMFS may publish a
notice of proposed Letter of Authoriza-
tion in the FEDERAL REGISTER, includ-
ing the associated analysis illustrating
the change, and solicit public comment
before issuing the Letter of Authoriza-
tion.

(c) A Letter of Authorization issued
under §216.106 and §217.66 of this chap-
ter for the activity identified in
§217.60(a) may be modified by NMFS
under the following circumstances:

(1) Adaptive Management—NMFS
may modify (including augment) the
existing mitigation, monitoring, or re-
porting measures (after consulting
with the USAF regarding the practica-
bility of the modifications) if doing so
creates a reasonable likelihood of more
effectively accomplishing the goals of
the mitigation and monitoring set
forth in the preamble for these regula-
tions.

(1) Possible sources of data that could
contribute to the decision to modify
the mitigation, monitoring, or report-
ing measures in a Letter of Authoriza-
tion:

(A) Results from the USAF’s moni-
toring from the previous year(s).

(B) Results from other marine mam-
mal and/or sound research or studies.

(C) Any information that reveals ma-
rine mammals may have been taken in
a manner, extent or number not au-
thorized by these regulations or subse-
quent Letters of Authorization.

(ii) If, through adaptive management,
the modifications to the mitigation,
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monitoring, or reporting measures are
substantial, NMFS will publish a no-
tice of proposed Letter of Authoriza-
tion in the FEDERAL REGISTER and so-
licit public comment.

(2) Emergencies—If NMFS deter-
mines that an emergency exists that
poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in §217.62(c) of this
chapter, a Letter of Authorization may
be modified without prior notice or op-
portunity for public comment. Notice
would be published in the FEDERAL
REGISTER within 30 days of the action.

Subpart H—Taking of Marine
Mammails Incidental to Space
Vehicle and Missile Launches
at Kodiak Launch Complex,
Alaska

SOURCE: 76 FR 16318, Mar. 23, 2011, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 76 FR 16318, Mar.
23, 2011, subpart H was added, effective Mar.
22, 2011 to Mar. 22, 2016.

§217.70 Specified activity and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to the incidental taking of marine
mammals specified in paragraph (b) of
this section by U.S. citizens engaged in
space vehicle and missile launch activi-
ties at the Kodiak Launch Complex on
Kodiak Island, Alaska.

(b) The incidental take of marine
mammals under the activity identified
in paragraph (a) of this section is lim-
ited to 32 juvenile and adult Steller sea
lions (Eumetopius jubatus), 1,125 Pacific
harbor seals (Phoca vitulina) of all ages,
and 17 harbor seal pups.

§217.71 Effective dates.

Regulations in this subpart are effec-
tive from March 22, 2011 through March
22, 2016.

§21’Z.72 Permissible methods of tak-
ing.

(a) Under a Letter of Authorization
issued pursuant to §216.106 of this chap-
ter, the Alaska Aerospace Corporation
and its contractors may incidentally,
but not intentionally, take Steller sea
lions and Pacific harbor seals by Level
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B harassment and harbor seal pups by
Level A harassment or mortality in the
course of conducting space vehicle and
missile launch activities within the
area described in §217.70(a), provided
all terms, conditions, and requirements
of these regulations and such Letter of
Authorization are complied with.

(b) The activities identified in
§217.70(a) must be conducted in a man-
ner that minimizes, to the greatest ex-
tent practicable, adverse impacts on
marine mammals and their habitat.

§217.73 Prohibitions.

The following activities are prohib-
ited:

(a) The taking of a marine mammal
that is other than unintentional.

(b) The violation of, or failure to
comply with, the terms, conditions,
and requirements of this subpart or a
Letter of Authorization issued under
§216.106 of this chapter.

(c) The incidental taking of any ma-
rine mammal of a species not specified,
or in a manner not authorized, in this
subpart.

§217.74 Mitigation.

(a) The activity identified in
§217.70(a) must be conducted in a man-
ner that minimizes, to the greatest ex-
tent practicable, adverse impacts on
marine mammals and their habitats.
When conducting operations identified
in §217.70(a), the mitigation measures
contained in the Letter of Authoriza-
tion issued under §§216.106 of this chap-
ter and 217.76 must be implemented.
These mitigation measures include
(but are not limited to):

(1) Security overflights by helicopter
associated with a launch will not ap-
proach occupied pinniped haulouts on
Ugak Island by closer than 0.25 mile
(0.4 km), and will maintain a vertical
distance of 1000 ft (305 m) from the
haulouts when within 0.5 miles (0.8
km), unless indications of human pres-
ence or activity warrant closer inspec-
tion of the area to assure that national
security interests are protected in ac-
cordance with law;

(2) For missile and rocket launches,
holders of Letters of Authorization
must avoid launches during the harbor
seal pupping season of May 15 through
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June 30, except when launches are nec-
essary for the following purposes:
human safety, national security, space
vehicle launch trajectory necessary to
meet mission objectives, or other pur-
poses related to missile or rocket
launches.

(3) All flights by fixed-wing aircraft
associated with the marine mammal
abundance quarterly surveys must
maintain a minimum altitude of 500 ft
(152 m) and remain 0.25 miles from rec-
ognized seal haulouts.

(4) If launch monitoring or quarterly
aerial surveys indicate that the dis-
tribution, size, or productivity of the
potentially affected pinniped popu-
lations has been affected due to the
specified activity, the launch proce-
dures and the monitoring methods will
be reviewed, in cooperation with
NMFS, and, if necessary, appropriate
changes may be made through modi-
fications to a given LOA, prior to con-
ducting the next launch of the same ve-
hicle under that LOA.

(5) Additional mitigation measures as
contained in a Letter of Authorization.

(b) [Reserved]

§217.75 Requirements for monitoring
and reporting.

(a) Holders of Letters of Authoriza-
tion issued pursuant to §§216.106 of this
chapter and 217.76 for activities de-
scribed in §217.70(a) are required to co-
operate with NMFS, and any other
Federal, State, or local agency with
authority to monitor the impacts of
the activity on marine mammals. Un-
less specified otherwise in the Letter of
Authorization, the Holder of the Letter
of Authorization must notify the Ad-
ministrator, Alaska Region, NMFS, by
letter, e-mail or telephone, prior to
each launch. If the authorized activity
identified in §217.70(a) is thought to
have resulted in the take of marine
mammals not identified in §217.70(b),
then the Holder of the Letter of Au-
thorization must notify the Director,
Office of Protected Resources, NMFS,
or designee, by telephone (301-713-2289),
within 48 hours of the discovery of the
take.

(b) Holders of Letters of Authoriza-
tion must designate qualified protected
species observers, approved in advance
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by NMFS, as specified in the Letter of
Authorization, to:

(1) Deploy for AAC a remote camera
system designed to detect pinniped re-
sponses to rocket launches for at least
the first five launches conducted under
these regulations. AAC will conduct
visual monitoring for at least 2 hours
before, during, and 2 hours after
launch;

(2) Ensure a remote camera system
will be in place and operating in a loca-
tion which allows visual monitoring of
a harbor seal rookery, if a launch dur-
ing the harbor seal pupping season can-
not be avoided;

(3) Relocate the camera system to or
re-aim the camera system on another
haulout to be chosen in cooperation
with NMFS after the first five launches
with harbor seals present;

(4) Review and log pinniped presence,
behavior, and re-occupation time data
from the visual footage obtained from
the remote camera system and report
results to NMFS within 90 days post
launch;

(6) Obtain, whenever a new class of
rocket is flown from the Kodiak
Launch Complex, a real-time sound
pressure and sound exposure record for
documentation purposes and to cor-
relate with the behavioral response
record. Two monitors shall be used: one
shall be placed at the established re-
cording location known as Narrow
Cape, and the other as close as prac-
tical to the remote video system;

(6) Conduct quarterly aerial surveys,
ideally during midday coinciding with
low tide, to obtain data on pinniped
presence, abundance, and behavior
within the action area to determine
long-term trends in pinniped haulout
use. Results of these quarterly surveys
will be reported once as part of the
year-end summary report that will ac-
company the request for a new LOA.

(c) Holders of Letters of Authoriza-
tion must conduct additional moni-
toring as required under an annual Let-
ter of Authorization.

(d) Holders of Letters of Authoriza-
tion must submit a report to the Alas-
ka Region Administrator, NMFS, with-
in 90 days after each launch. This re-
port must contain the following infor-
mation:

(1) Date(s) and time(s) of the launch;
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(2) Location of camera system and
acoustic recorders (if used);

(3) Design of the monitoring program
and a description of how data is stored
and analyzed; and

(4) Results of the monitoring pro-
gram, including, but not necessarily
limited to:

(i) Numbers of pinnipeds, by species
and age class (if possible), present on
the haulout prior to commencement of
the launch;

(ii) Numbers of pinnipeds, by species
and age class (if possible), that may
have been harassed, including the num-
ber that entered the water as a result
of launch noise;

(iii) The length of time pinnipeds re-
mained off the haulout during post-
launch monitoring;

(iv) Number of harbor seal pups that
may have been injured or killed as a re-
sult of the launch; and

(v) Other behavioral modifications by
pinnipeds that were likely the result of
launch noise.

(5) Results of sound pressure and
sound exposure level monitoring will
be reported in flat weighted, A-weight-
ed, and peak measurements.

(e) An annual report must be sub-
mitted at the time of request for a re-
newal of the Letter of Authorization; it
will include results of the aerial quar-
terly trend counts of pinnipeds at Ugak
Island.

(f) A final report must be submitted
at least 90 days prior to expiration of
these regulations if new regulations
are sought or 180 days after expiration
of regulations. This report will:

(1) Summarize the activities under-
taken and the results reported in all
previous reports;

(2) Assess the impacts of launch ac-
tivities on pinnipeds within the action
area, including potential for pup injury
and mortality; and

(3) Assess the cumulative impacts on
pinnipeds and other marine mammals
from multiple rocket launches.

§217.76 Letter of Authorization.

(a) A Letter of Authorization, unless
suspended or revoked, will be valid for
a period of time specified in the Letter
of Authorization, but a Letter of Au-
thorization may not be valid beyond
the effective period of the regulations.
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(b) A Letter of Authorization with a
period of validity less than the effec-
tive period of the regulations in this
subpart may be renewed subject to re-
newal conditions in §217.76.

(c) A Letter of Authorization will set
forth:

(1) The number of marine mammals,
by species and age class, authorized to
be taken;

(2) Permissible methods of incidental
taking;

(3) Specified geographical region;

(4) Means of effecting the least prac-
ticable adverse impact on the species
of marine mammals authorized for tak-
ing and its habitat; and

(5) Requirements for monitoring and
reporting incidental takes.

(d) Issuance of a Letter of Authoriza-
tion will be based on a determination
that the total taking by the activity as
a whole will have no more than a neg-
ligible impact on the affected species
or stocks of marine mammal(s).

(e) Notice of issuance or denial of a
Letter of Authorization will be pub-
lished in the FEDERAL REGISTER within
30 days of a determination.

§217.77 Renewal of a Letter of Author-
ization and adaptive management.

(a) A Letter of Authorization issued
under §216.106 of this chapter and
§217.76 for the activity identified in
§217.70(a) will be renewed annually
upon:

(1) Notification to NMFS that the ac-
tivity described in the application for a
Letter of Authorization submitted
under §217.76 will be undertaken and
that there will not be a substantial
modification to the described activity,
mitigation, or monitoring undertaken
during the upcoming season;

(2) Timely receipt of and acceptance
by NMFS of the monitoring reports re-
quired under §217.75;

(3) A determination by NMFS that
the mitigation, monitoring, and report-
ing measures required under §§217.74
and 217.75 and the Letter of Authoriza-
tion were undertaken and will be un-
dertaken during the upcoming period
of validity of a renewed Letter of Au-
thorization; and
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(4) A determination that the number
of marine mammals taken by the ac-
tivity will have no more than a neg-
ligible impact on the affected species
or stocks of marine mammal(s), and
that the level of taking will be con-
sistent with the findings made for the
total taking allowable under these reg-
ulations.

(b) If a request for a renewal of a Let-
ter of Authorization issued under
§§216.106 and 216.128 of this chapter in-
dicates that a substantial modification
to the described work, mitigation, or
monitoring undertaken during the up-
coming season will occur, NMFS will
provide the public a period of 30 days to
review and comment on the request.
Review and comment on renewals of
Letters of Authorization are restricted
to:

(1) New cited information and data
indicating that the determinations
made in this document are in need of
reconsideration; and

(2) Proposed changes to the mitiga-
tion and monitoring requirements con-
tained in these regulations or in the
current Letter of Authorization.

(c) A notice of issuance or denial of a
renewal of a Letter of Authorization
will be published in the FEDERAL REG-
ISTER within 30 days of a determina-
tion.

(d) NMFS, in response to new infor-
mation and in consultation with the
AAC, may modify the mitigation or
monitoring measures in subsequent
LOAs if doing so creates a reasonable
likelihood of more effectively accom-
plishing the goals of mitigation or
monitoring set forth in the preamble of
these regulations. Below are some of
the possible sources of new data that
could contribute to the decision to
modify the mitigation or monitoring
measures:

(1) Results from the AAC’s moni-
toring from the previous year.

(2) Results from general
mammal and sound research.

marine

§217.78 Modifications to a Letter of
Authorization.

(a) Except as provided in paragraph
(b) of this section, no substantive
modification (including withdrawal or
suspension) to a Letter of Authoriza-
tion issued pursuant to the provisions
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of this subpart shall be made by NMFS
until after notification and an oppor-
tunity for public comment has been
provided. A renewal of a Letter of Au-
thorization under §217.77 without modi-
fication is not considered a substantive
modification.

(b) If the Assistant Administrator de-
termines that an emergency exists that
poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in §217.70(b), a Let-
ter of Authorization may be sub-
stantively modified without prior noti-
fication and an opportunity for public
comment. Notification will be pub-
lished in the FEDERAL REGISTER within
30 days subsequent to the action.

Subpart I—Taking of Marine Mam-
mals Incidental fo Naval Ex-
plosive Ordnance Disposal
School (NEODS) Training Op-
erations

SOURCE: 77 FR 16736, Mar. 22, 2012, unless
otherwise noted.

§217.80 Specified activity and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to the incidental taking of those
marine mammals specified in para-
graph (b) of this section by the United
States Air Force, Headquarters 96th
Air Base Wing, Eglin Air Force Base,
and those persons who engage in activi-
ties described in paragraphs (a)(1)
through (7) of this section and the area
set forth in paragraph (b) of this sec-
tion.

(1) NEODS missions involving under-
water detonations of small, live explo-
sive charges adjacent to inert mines in
order to disable the mine function,

(2) Live training events occurring
eight times annually, averaging one
event occurring every 6 to 7 weeks,

(3) Four of the training events in-
volving 5-1b charges, and four events
involving 10-1b charges,

4) Up to 20 5-1b detonations and
twenty 10-1b detonations annually, for
a total of 40 detonations,

(5) The five charges occurring for
each training event shall be detonated
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individually with a maximum separa-
tion time of 20 minutes between each
detonation,

(6) Mine shapes and debris shall be re-
covered and removed from the Gulf of
Mexico waters when training is com-
pleted, and

(7) Each training team has two days
to complete their entire evolution (i.e.,
detonation of five charges). If oper-
ations cannot be completed on the first
live demolition day, the second live
demolition day shall be utilized to
complete the evolution.

(b) The incidental take of marine
mammals at Eglin Air Force Base,
within the Eglin Military Complex, in-
cluding three sites in the Eglin Gulf
Test and Training Range at property
off Santa Rosa Island, Florida, in the
northern Gulf of Mexico, under the ac-
tivity identified in paragraph (a) of
this section, is limited to the following
species: Atlantic bottlenose dolphins
(Tursiops truncatus).

(1) The latitude/longitude of corners
of W-151 in the Eglin Gulf Test and
Training Range are:

(i) 30.24006° North, —86.808838° West

(ii) 29.5639011° North, —84.995536° West

(iii) 28.03949° North, —85.000147° West

(iv) 28.027598° North, —85.199395° West

(v) 28.5056304° North, —86.799043° West

(2) The latitude/longitude of corners
of W-151A in the Eglin Gulf Test and
Training Range are:

(i) 30.24006° North, —86.808838° West

(ii) 30.07499° North, —85.999327° West

(iii) 29.179968° North, —85.996341° West

(iv) 29.384439° North, —86.802579° West

§217.81 Effective dates.

Regulations in this subpart are effec-
tive from April 23, 2012, through April
24, 20117.

§217.82
ing.

(a) Under Letters of Authorization
issued pursuant to §216.106 of this chap-
ter and §217.87, the U.S. Department of
the Air Force, Headquarters 96th Air
Base Wing, Eglin Air Force Base (U.S.
Air Force), its contractors, and clients,
may incidentally, but not inten-
tionally, take marine mammals by
Level B harassment, within the area
described in §217.80, provided the activ-
ity is in compliance with all terms,

Permissible methods of tak-
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conditions, and requirements of these
regulations and the appropriate Letter
of Authorization.

(b) The incidental taking of marine
mammals is authorized for the species
listed in §217.80(b) and is limited to
Level B harassment.

(c) The incidental taking of an aver-
age of 10 individuals annually and 50
individuals during the 5-year rule, for
Atlantic bottlenose dolphins.

(d) The U.S. Air Force shall suspend
NEODS training operations until it ob-
tains additional authorization for the
take of marine mammals if:

(1) A marine mammal is injured, seri-
ously injured, or killed during training
operations;

(2) The injury, serious injury, or
death could be associated with the ac-
tivities; and

(3) After coordination and concur-
rence with NMFS, the U.S. Air Force
determines that supplementary meas-
ures are unlikely to reduce the risk of
injury, serious injury or death to a
very low level, require the U.S. Air
Force to suspend its activities until an
authorization for such taking has been
obtained.

§217.83 Prohibitions.

Notwithstanding takings con-
templated in §217.80 and authorized by
a Letter of Authorization issued under
§§216.106 of this chapter and 217.87, no
person in connection with the activi-
ties described in §217.80 may:

(a) Take any marine mammal not
specified in §217.80(b);

(b) Take any marine mammal speci-
fied in §217.80(b) other than by inci-
dental take as specified in §217.82(a)
through (d);

(c) Take a marine mammal specified
in §217.80(b) if such taking results in
more than a negligible impact on the
species or stocks of such marine mam-
mal; or

(d) Violate, or fail to comply with,
the terms, conditions, and require-
ments of this subpart or a Letter of
Authorization issued under §§216.106 of
this chapter and 217.87.
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§217.84 Mitigation.

(a) The activity identified in
§217.80(a) must be conducted in a man-
ner that minimizes, to the greatest ex-
tent practicable, adverse impacts on
marine mammals and their habitats.
When conducting operations identified
in §217.80(a), the mitigation measures
contained in the Letter of Authoriza-
tion issued under §§216.106 of this chap-
ter and 217.87 must be implemented.
These mitigation measures include
(but are not limited to):

(1) Underwater detonations using
timed delay devices will only be con-
ducted during daylight hours. The time
of detonation shall be limited to an
hour after sunrise and an hour before
sunset.

(2) NEODS missions shall be post-
poned if:

(i) The Beaufort sea state is greater
than scale number three. Such a delay
would maximize detection of marine
mammals.

(ii) Large concentrations of fish, jel-
lyfish, and/or large Sargassum rafts are
observed within the mitigation-moni-
toring zone. The delay would continue
until the fish, jellyfish, and/or
Sargassum rafts that cause the post-
ponement are confirmed to be outside
the mitigation-monitoring zone.

(3) Time delays longer than 10 min-
utes will not be used. Initiation of the
timer device will not start until the
mitigation-monitoring zone is clear of
marine mammals for 30 minutes.

(4) A calculated mitigation-moni-
toring zone will be established around
each underwater detonation location
based on charge weight and length of
time-delay used. When conducting sur-
veys within the mitigation-monitoring
zone radius (but always outside the
detonation plume radius/human safety
zone) and travel in a circular pattern
around the detonation point, surveying
the inner (toward the detonation site)
and outer (away from the detonation
site) areas. For a survey radius of 914.4
meters, the boat will be positioned at
457.2 meters from the detonation point.
Similarly, for a survey radius of 1,280.2
meters, boats will be positioned at 640.1
meter distance.

(5) For a survey radius of 914.4 me-
ters, two boats are required. For a ra-
dius of 1,280.2 meters, either three
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boats or two boats/one helicopter are
required.

(6) When using two boats, each boat
will be positioned on opposite sides of
the detonation location, separated by
180 degrees. When using three boats,
each boat will be separated by 120 de-
grees (equidistant from each other).

(7) Two observers in each boat will
conduct continuous visual surveys of
the mitigation-monitoring zone for the
entire duration of the training event,
including at least 30 minutes prior to
detonation. Observers will search the
mitigation-monitoring zone for the
presence of marine mammals, and
other marine species such as sea tur-
tles, diving birds, large concentrations
of fish or jellyfish, and large Sargassum
mats. The presence of diving birds,
fish, jellyfish, and Sargassum may indi-
cate an increased likelihood of dolphin
presence.

(8) To the extent practicable, boats
will maintain 18.5 kilometer per hour
search speed. This search speed is ex-
pected to ensure adequate coverage of
the buffer zone. While weather condi-
tions and sea state may require slower
speeds in some instances, 18.5 Kkilo-
meters per hour is considered a pru-
dent, safe, and executable speed that
will allow adequate surveillance. For a
914.4 meter survey zone, a boat trav-
eling at 18.5 kilometers per hour and
457.2 meters from the detonation point
would circle the point approximately
3.2 times during a 30 minute survey pe-
riod. By using two boats, approxi-
mately 6.4 circles would be completed
in total. Similarly, for a 1,280.2 meter
radius, each boat would circle the deto-
nation point approximately 2.3 times
within 30 minutes, and use of three
boats would result in 6.9 total circles.

(9) If available, a U.S. Navy heli-
copter can be used in lieu of one of the
survey boats, so long as safety of flight
is not jeopardized. U.S. Navy helicopter
pilots are trained to conduct searches
for relatively small objects in the
water, such as a missing person. A heli-
copter search pattern is dictated by
standard U.S. Navy protocols and ac-
counts for multiple variables, such as
size and shape of the search area, size
of the object, and environmental condi-
tions, among others.
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(10) The mitigation-monitoring zone
will be surveyed for 30 minutes prior to
detonation and continue for 30 minutes
after detonation (concentrated on the
area down current of the test site), in
order to monitor for marine mammals
and other protected species. It is the
U.S. Air Force’s (on behalf of the U.S.
Navy) intent to conduct five successive
detonations with a maximum time of
20 minutes between detonations, al-
though a variety of factors can cause a
delay of longer than 20 minutes be-
tween detonations, although a variety
of factors can cause a delay of longer
than 20 minutes, including a delay
until the following day. Monitoring
would continue during the 20 minutes
time between detonations, and would
serve as both post-detonation moni-
toring as well as pre-mission moni-
toring for the next detonation. If the
time between detonations is delayed
beyond 20 minutes, post-mission moni-
toring will be conducted for 30 minutes.
At the conclusion of the final detona-
tion, post-monitoring will be conducted
for 30 minutes.

(11) Other personnel besides des-
ignated observers shall also maintain
situational awareness of the presence
of marine mammals within the mitiga-
tion-monitoring zone to the extent
practicable given dive safety consider-
ations.

(12) Divers placing the charges on
mines will observe the immediate un-
derwater area around the detonation
site for marine mammals and other
marine species such as diving birds, sea
turtles, and Gulf sturgeon, and report
sightings to surface observers.

(13) If a marine mammal is sighted
within an established mitigation-moni-
toring zone or moving towards it, un-
derwater detonation events will be
postponed or suspended until the ma-
rine mammal that caused the post-
ponement/suspension of training oper-
ations has voluntarily left the area and
the area is clear of marine mammals
for at least 30 minutes.

(14) If a marine mammal is detected
within or about to enter an established
mitigation-monitoring zone and subse-
quently cannot be reacquired, the mis-
sion will be postponed or suspended
until the last verified location is out-
side the mitigation-monitoring zone,
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the animals is moving away from the
area, and the area is clear of marine
mammals for at least 30 minutes.

(15) Any marine mammal observed
after an underwater detonation either
injured or exhibiting signs of distress
will be reported to Eglin Air Force
Base. Eglin Air Force Base will coordi-
nate with other members of marine
mammal stranding networks, as appro-
priate, and report these events to
NMFS or U.S. Fish and Wildlife Serv-
ice. The report will contain date and
time of sighting, location, species de-
scription, and indications of the ani-
mal’s status.

(16) Training operations shall be sus-
pended if the conditions of §217.83(a)-
(d) regarding the injury, serious injury,
or death of a marine mammal during
NEODS training operations are met.

(17) Additional mitigation measures
as contained in a Letter of Authoriza-
tion.

(b) [Reserved]

§217.85 Requirements for monitoring
and reporting.

(a) Holders of Letters of Authoriza-
tion pursuant to §216.106 of this chap-
ter and §217.87 for activities described
in §216.80(a) are required to cooperate
with NMFS, and any other Federal,
state, or local agency with authority
to monitor the impacts of the activity
on marine mammals. Unless specified
otherwise in the Letter of Authoriza-
tion, the Holder of the Letter of Au-
thorization must notify the Adminis-
trator, Southeast Region, NMFS, by
letter or telephone, prior to activities
possibly involving the taking of marine
mammals. If the authorized activity
identified in §217.80(a) is thought to
have resulted in the mortality or in-
jury of any marine mammals or in any
take of marine mammals not identified
in §217.80(b), then the Holder of the
Letter of Authorization must, in addi-
tion to complying with the require-
ments of §217.82(a)-(d), notify the Di-
rector, Office of Protected Resources,
NMF'S, or designee, by telephone (301-
427-8400), within 24 hours of the dis-
covery of the injured or dead animal.

(b) Holders of Letters of Authoriza-
tion must designate trained, qualified,
on-site individuals approved in advance
by NMFS, as specified in the Letter of
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Authorization, to perform the fol-
lowing monitoring requirements:

(1) For NEODS testing, areas to be
used in missions shall be visually mon-
itored for marine mammal presence
from a surface support vessel prior to
detonation of mine neutralization
charges. Monitoring shall be conducted
30 minutes before missions to clear the
mitigation-monitoring zone. Post-mis-
sion monitoring shall also be con-
ducted for 30 minutes after the final
detonation (concentrated on the area
down current of the test site). If ma-
rine mammals are inside the mitiga-
tion-monitoring  zone, detonations
shall be postponed until they have left
the area. The observer on the vessel
must be equipped with the proper opti-
cal equipment and lines of communica-
tion in order to recommend the deci-
sion to move forward with the mission.

(2) Monitoring shall occur pre-mis-
sion (for 30 minutes), throughout the
mission, and post-mission (for 30 min-
utes). Post-mission monitoring shall
concentrate on the area down current
of the test site.

(3) Survey clearance procedures shall
be conducted using best operational
methods possible. After the mitigation-
monitoring zone is cleared, all dolphins
and protected species indicators (e.g.,
Sargassum rafts) shall be avoided to the
maximum extent possible.

(4) Clearance procedures shall be re-
conducted if dolphins or protected spe-
cies indicators (e.g., Sargassum rafts)
are encountered.

(6) After conducting post-mission
monitoring, NEODS training oper-
ations data as required by Eglin Air
Force Base’s Natural Resources Sec-
tion, 96 CEG/CEVSN shall be reported.
Post-mission monitoring shall com-
mence immediately following each det-
onation and shall be concentrated on
the area down current of the test site.
If any injured or dead marine mammals
are observed, that information will be
reported and coordinated with marine
animals stranding networks.

(6) An annual summary (coordinated
through 96 CEG/CEVSN) of mission ob-
servations shall be submitted to:
NMF'S, Southeast Regional Office, Pro-
tected Resources Division, 9721 Execu-
tive Center Drive North, St. Peters-
burg, Florida 33702; and NMFS, Office

88

50 CFR Ch. Il (10-1-14 Edition)

of Protected Resources, 1315 East West
Highway, Silver Spring, Maryland
20910.

(c) Holders of Letters of Authoriza-
tion must conduct additional moni-
toring as required under an annual Let-
ter of Authorization.

(d) Holders of Letters of Authoriza-
tion must submit an annual report
summarizing the specified activity as
well as monitoring and mitigation data
to the Southeast Regional Adminis-
trator and Director of the Office of
Protected Resources, NMFS, within 90
days after the conclusion of the
NEODS training operations. This re-
port must contain the following infor-
mation:

(1) Date(s), time(s), and location(s) of
explosive activities,

(2) Design of the monitoring pro-
gram,

(3) Results of the monitoring pro-
gram including, but not necessarily
limited to:

(i) Species counts,

(ii) Numbers of observed disturb-
ances,

(iii) Descriptions of the disturbance
behaviors before, during, and after ex-
plosive activities,

(iv) Bearing and distances,

(v) Observations of unusual behav-
iors, numbers, or distributions of ma-
rine mammals in the activity area
shall be reported to NMFS and the U.S.
Fish and Wildlife Service so that any
potential follow-up observations can be
conducted by the appropriate per-
sonnel. In addition, observations of
tag-bearing marine mammals, sea tur-
tles, and fish carcasses as well as any
rare or unusual species of marine mam-
mals and fish shall be reported to
NMFS and U.S. Fish and Wildlife Serv-
ice.

(e) An annual report (referred to in
§217.85(d)) must be submitted at the
time of notification of the renewal of
the Letter of Authorization.

(f) A draft comprehensive final report
must be submitted at least 180 days
prior to expiration of these regula-
tions. This comprehensive technical re-
port shall provide full documentation
of methods, results, and interpretation
of all monitoring during the first four
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and a half years of the Letter of Au-
thorization. A revised final comprehen-
sive technical report, including all
monitoring results during the entire
period of the Letters of Authorization,
must be submitted 90 days after the
end of the period of effectiveness of the
regulations. This report shall summa-
rize the activities undertaken and the
results reported in all previous reports.

(2)(1) In the unanticipated event that
the specified activity clearly causes
the take of a marine mammal in a
manner prohibited by a Letter of Au-
thorization, such as an injury, serious
injury, or mortality, Eglin Air Force
Base will immediately cease the speci-
fied activities and immediately report
the incident to the Chief of the Permits
and Conservation Division, Office of
Protected Resources, NMFS at 301-427-
8401 and/or by email to
Jolie.Harrison@noaa.gov and How-
ard.Goldstein@noaa.gov, and the NMFS
Southeast Regional Marine Mammal
Stranding Network at 877-433-8299
(Blair.Mase@noaa.gov and
Erin.Fougeres@noaa.gov) (Florida Ma-
rine Mammal Stranding Hotline at 888-
404-3922). The report must include the
following information:

(i) Time, date, and location (latitude/
longitude) of the incident;

(ii) Description of the incident;

(iii) Status of all noise-generating
source use in the 24 hours preceding
the incident;

(iv) Water depth;

(v) Environmental conditions (e.g.,
wind speed and direction, Beaufort sea
state, cloud cover, and visibility);

(vi) Description of all marine mam-
mal observations in the 24 hours pre-
ceding the incident;

(vii) Species identification or descrip-
tion of the animal(s) involved;

(viii) Fate of the animal(s); and

(ix) Photographs or video footage of
the animal(s) (if equipment is avail-
able).

Activities shall not resume until
NMFS is able to review the cir-
cumstances of the prohibited take.
NMF'S shall work with Eglin Air Force
Base to determine what is necessary to
minimize the likelihood of further pro-
hibited take and ensure MMPA compli-
ance. Eglin Air Force Base may not re-
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sume their activities until notified by
NMF'S via letter or email, or telephone.

(2) In the event that Eglin Air Force
Base discovers an injured or dead ma-
rine mammal, and the lead observer de-
termines that the cause of injury or
death is unknown and the death is rel-
atively recent (i.e., less than a mod-
erate state of decomposition as de-
scribed in the next paragraph), Eglin
Air Force Base will immediately report
the incident to the Chief of the Permits
and Conservation Division, Office of
Protected Resources, NMF'S, at 301-427-
8401, and/or by email to
Jolie.Harrison@noaa.gov and How-
ard.Goldstein@noaa.gov and the NMFS
Southeast Region Marine Mammal
Stranding Network (877-433-8299) and/or
by email to the Southeast Regional
Stranding Coordinator
(Blair.Mase@noaa.gov) and Southeast
Regional Stranding Program Adminis-
trator (Erin.Fougeres@noaa.gov). The
report must include the same informa-
tion identified in the paragraph above.
Activities may continue while NMFS
reviews the circumstances of the inci-
dent, NMFS will work with Eglin Air
Force Base to determine whether modi-
fications in the activities are appro-
priate.

(3) In the event that Eglin Air Force
Base discovers an injured or dead ma-
rine mammal, and the lead observer de-
termines that the injury or death is
not associated with or related to the
activities authorized in the Letter of
Authorization (e.g., previously wound-
ed animal, carcass with moderate to
advanced decomposition, or scavenger
damage), Eglin Air Force Base will re-
port the incident to the Chief of the
Permits and Conservation Division, Of-
fice of Protected Resources, NMF'S, at
301-427-8401, and/or by email to
Jolie.Harrison@noaa.gov and How-
ard.Goldstein@noaa.gov, and the NMFS
Southeast Regional Marine Mammal
Stranding Network (877-433-8299), and/
or by email to the Southeast Regional
Stranding Coordinator
(Blair.Mase@noaa.gov) and Southeast
Regional Stranding Program Adminis-
trator (Erin.Fougeres@noaa.gov), within
24 hours of discovery. Eglin Air Force
Base will provide photographs or video
footage (if available) or other docu-
mentation of the stranded animals
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sighting to NMFS and the Marine
Mammal Stranding Network.

§217.86 Applications for Letters of Au-
thorization.

(a) To incidentally take marine
mammals pursuant to these regula-
tions, the U.S. citizen (as defined by
§216.103) conducting the activity iden-
tified in §217.80(a) must apply for and
obtain either an initial Letter of Au-
thorization in accordance with §217.87
or a renewal under §217.88.

(b) The application must be sub-
mitted to NMFS at least 30 days before
the activity is scheduled to begin.

(c) Application for a Letter of Au-
thorization and for renewals of Letters
of Authorization must include the fol-
lowing:

(1) Name of the U.S. citizen request-
ing the authorization;

(2) A description of the activity, the
dates of the activity, and the specific
location of the activity; and

(3) Plans to monitor the behavior and
effects of the activity on marine mam-
mals.

(d) A copy of the Letter of Authoriza-
tion must be in the possession of the
persons conducting activities that may
involve incidental takings of marine
mammals.

(e) [Reserved]

§217.87 Letters of Authorization.

(a) A Letter of Authorization, unless
suspended or revoked, shall be valid for
a period of time not to exceed the pe-
riod of validity of this subpart.

(b) The Letter of Authorization shall
set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least prac-
ticable adverse impact on the species,
its habitat, and on the availability of
the species for subsistence uses (i.e.,
mitigation); and

(3) Requirements for
monitoring, and reporting.

(c) Issuance and renewal of the Let-
ter of Authorization shall be based on a
determination that the total number of
marine mammals taken by the activity
as a whole shall have no more than a
negligible impact on the affected spe-
cies or stock of marine mammal(s).

mitigation,
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§217.88 Renewal of Letters of Author-
ization and adaptive management.

(a) A Letter of Authorization issued
under §216.106 of this chapter and
§217.87 for the activity identified in
§217.80(a) shall be renewed upon a re-
quest by the applicant or determina-
tion by NMFS and the applicant that
modifications are appropriate pursuant
to the adaptive management compo-
nent of these regulations, provided
that:

(1) NMF'S is notified that the activity
described in the application submitted
under §217.86 shall be undertaken and
there shall not be a substantial modi-
fication to the described work, mitiga-
tion or monitoring undertaken during
the upcoming 12 months;

(2) NMF'S has received, reviewed, and
accepted the monitoring reports re-
quired under §217.85(d) and (e) and the
Letter of Authorization issued under

§217.87;
(3) NMFS determines that the miti-
gation, monitoring, and reporting

measures required under §§217.84 and
217.85 and the Letter of Authorization
issued under §§216.106 and 217.87 of this
chapter, were undertaken and shall be
undertaken during the upcoming an-
nual period of validity of a renewed
Letter of Authorization; and

(4) NMFS makes the determination
required by §217.87(c).

(b) If either a request for a renewal of
a Letter of Authorization issued under
§216.106 of this chapter and §217.88, or a
determination by NMFS and the appli-
cant that modifications are appro-
priate pursuant to the adaptive man-
agement component of these regula-
tions indicates that a substantial
modification, as determined by NMF'S,
to the described work, mitigation or
monitoring undertaken during the up-
coming season shall occur, NMFS shall
publish a proposed modification to the
Letter of Authorization in the FEDERAL
REGISTER and provide the public a pe-
riod of 30 days for review and comment.
Review and comment on renewals or
modifications of Letters of Authoriza-
tion are restricted to:

(1) New cited information and data
indicating that the determinations
made in this document are in need of
reconsideration, and
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(2) Proposed substantive changes to
the mitigation and monitoring require-
ments contained in these regulations
or in the current Letter of Authoriza-
tion.

(c) A notice of issuance or denial of a
renewal of a Letter of Authorization
shall be published in the FEDERAL REG-
ISTER.

(d) Adaptive Management—NMFS
may modify or augment the existing
mitigation or monitoring measures
(after consulting with the U.S. Air
Force regarding the practicability of
the modifications) if doing so creates a
reasonable likelihood of more effec-
tively accomplishing the goals of miti-
gation and monitoring set forth in the
preamble of these regulations. Below
are some of the possible sources of new
data that could contribute to the deci-
sion to modify the mitigation or moni-
toring measures:

(1) Results from the U.S. Air Force’s
monitoring from the previous year;

(2) Results from marine mammal and
sound research; or

(3) Any information which reveals
that marine mammals may have been
taken in a manner, extent or number
not authorized by these regulations or
subsequent Letters of Authorization.

§217.89 Modifications of Letters of Au-
thorization.

(a) Except as provided in paragraph
(b) of this section, no substantive
modification (including withdrawal or
suspension) to the Letter of Authoriza-
tion by NMFS issued pursuant to
§216.106 of this chapter and §217.87 of
this chapter and subject to the provi-
sions of this subpart shall be made
until after notification and an oppor-
tunity for public comment has been
provided. For purposes of this para-
graph, a renewal of a Letter of Author-
ization under §217.88, without modifica-
tion (except for the period of validity),
is not considered a substantive modi-
fication.

(b) If the Assistant Administrator de-
termines that an emergency exists that
poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in §217.80(b), a Let-
ter of Authorization issued pursuant to
§216.106 of this chapter and §217.87 of
this chapter may be substantively
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modified without prior notification and
an opportunity for public comment.
Notification shall be published in the
FEDERAL REGISTER within 30 days sub-
sequent to the action.

Subparts J-K [Reserved]

Subpart L—Taking Marine Mam-
mals Incidental to Conducting
Precision Strike Weapon and
Air-to-Surface Gunnery Mis-
sions at Eglin Gulf Test and
Training Range (EGTIR) in the
Gulf of Mexico

SOURCE: 79 FR 13588, Mar. 11, 2014, unless
otherwise noted.

§217.110 Specified activity and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to the U.S. Air Force for the inci-
dental taking of marine mammals that
occurs in the area outlined in para-
graph (b) of this section and that occur
incidental to the activities described in
paragraph (c) of this section.

(b) The taking of marine mammals
by the Air Force is only authorized if it
occurs within the Eglin Air Force Base
Gulf Test and Training Range (as de-
picted in Figure 1-9 of the Air Force’s
Request for a Letter of Authorization).
The EGTTR is the airspace over the
Gulf of Mexico beyond 3 nm from shore
that is controlled by Eglin Air Force
Base. The specified activities will take
place within the boundaries of Warning
Area W-151. The inshore and offshore
boundaries of W-151 are roughly par-
allel to the shoreline contour. The
shoreward boundary is 3 nm from
shore, while the seaward boundary ex-
tends approximately 85 to 100 nm off-
shore, depending on the specific loca-
tion. W-151 has a surface area of ap-
proximately 10,247 nm?2 (35,145 km?2),
and includes water depths ranging from
approximately 20 to 700 m.

(c) The taking of marine mammals
by the Air Force is only authorized of
it occurs incidental to the following
activities within the designated
amounts of use:
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(1) The use of the following Precision
Strike Weapons (PSWs) for PSW train-
ing activities, in the amounts indicated
below:

(i) Joint Air-to-Surface Stand-Off
Missile (JASSM) AGM-158 A and B—
two live shots (single) and 4 inert shots
(single) per year;

(ii) Small-diameter bomb (SDB)
GBU-39/B—six live shots per year, with
two of the shots occurring simulta-
neously, and 12 inert shots per year,
with up to two occurring simulta-
neously.

(2) The use of the following ordnance
for daytime Air-to-Surface (AS) Gun-
nery ‘training activities, in the
amounts indicated below:

(i) 106 mm HE Full Up (FU)—25 mis-
sions per year with 30 rounds per mis-
sion;

(ii) 400 mm HE—25 missions per year
with 64 rounds per mission;

(iii) 26 mm HE—25 mission per year
with 560 rounds per mission.

(3) The use of the following ordnance
for nighttime Air-to-Surface (AS) Gun-
nery ‘training activities, in the
amounts indicated below:

(i) 106 mm HE Training Round (TR)—
45 missions per year with 30 rounds per
mission;

(ii) 40 mm HE—45 missions per year
with 64 rounds per mission;

(iii) 26 mm HE—45 mission per year
with 560 rounds per mission.

§217.111 Effective dates.

Regulations in this subpart are effec-
tive March 11, 2014 and applicable to
Eglin AFB March b5, 2014, through
March 4, 2019.

§217.112
ing.

Permissible methods of tak-

(a) Under a Letter of Authorization
issued pursuant to§§216.106 and 217.117
of this chapter, the Holder of the Let-
ter of Authorization may incidentally,
but not intentionally, take marine
mammals by Level A and Level B har-
assment within the area described in
§217.110(b) of this chapter, provided the
activity is in compliance with all
terms, conditions, and requirements of
this subpart and the appropriate Letter
of Authorization.

(b) The activities identified in
§217.110(c) of this chapter must be con-
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ducted in a manner that minimizes, to
the greatest extent practicable, any ad-
verse impact on marine mammals and
their habitat.

(c) The incidental take of marine
mammals under the activities identi-
fied in §217.110(c) is limited to the fol-
lowing species, by the indicated meth-
od of take and the indicated number:

(1) Level B Harassment:

(i) Atlantic bottlenose dolphin
(Tursiops truncatus)—2,200 (an average
of 444 annually);

(ii) Atlantic spotted dolphin (Stenella
frontalis)—1,765 (an average of 353 annu-
ally);

(iii) Pantropical spotted dolphin (S.
attenuate)—15 (an average of 3 annu-
ally);

(iv) Spinner dolphin (S. longirostris)—
15 (an average of 3 annually);

(v) Dwarf or pygmy sperm whale
(Kogia simus or Kogia breviceps)—10 (an
average of 2 annually).

(2) Level A Harassment:

(i) Atlantic bottlenose dolphin
(Tursiops truncatus)—25 (an average of 5
annually);

(ii) Atlantic spotted dolphin (Stenella
frontalis)—20 (an average of 4 annually).

§217.113 Prohibitions.

No person in connection with the ac-
tivities described in §217.110 shall:

(a) Take any marine mammal not
specified in §217.112(c);

(b) Take any marine mammal speci-
fied in §217.112(c) other than by inci-
dental take as specified in §217.112(c)(1)
and (¢)(2);

(c) Take a marine mammal specified
in §217.112(c) if such taking results in
more than a negligible impact on the
species or stocks of such marine mam-
mal; or

(d) Violate, or fail to comply with,
the terms, conditions, and require-
ments of this subpart or a Letter of
Authorization issued under §§216.106
and 217.117 of this chapter.

§217.114 Mitigation.

(a) The activities identified in
§217.110(c) must be conducted in a man-
ner that minimizes, to the greatest ex-
tent practicable, adverse impacts on
marine mammals and their habitats.
When conducting operations identified
in §217.110(c), the mitigation measures
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contained in the Letter of Authoriza-
tion issued under §§216.106 and 217.117
of this chapter must be implemented.

(b) Precision Strike Weapon Mis-
sions:

(1) Safety Zones;

(i) For the JASSM, the Air Force
must establish and monitor a safety
zone for marine mammals with a ra-
dius of 2.0 nm (3.7 km) from the center
of the detonation and a buffer zone
with a radius of 1.0 nm (1.85 km) radius
from the outer edge of the safety zone.,

(ii) For the SDB, the holder of the
Letter of Authorization must establish
and monitor a safety zone for marine
mammals with a radius of no less than
5 nm (9.3 km) for single bombs and 10
nm (18.5 km) for double bombs and a
buffer zone from the outer edge of the
safety zone with a radius of at least 2.5
nm (4.6 km) for single bombs and 5 nm
(18.5 km) for double bombs.

(2) For PSW missions, the holder of
the Letter of Authorization must com-
ply with the monitoring requirements,
including pre-mission monitoring, set
forth in §217.115(c).

(3) When detonating explosives:

(i) If any marine mammals or sea
turtles are observed within the des-
ignated safety zone or the buffer zone
prescribed in the condition in para-
graph (b)(1) of this section or that are
on a course that will put them within
the safety zone prior to JASSM or SDB
launch, the launching must be delayed
until all marine mammals are no
longer within the designated safety
zone.

(ii) If any marine mammals are de-
tected in the buffer zone and subse-
quently cannot be reacquired, the mis-
sion launch will not continue until the
next verified location is outside of the
safety zone and the animal is moving
away from the mission area.

(iii) If large Sargassum rafts or large
concentrations of jellyfish are observed
within the safety zone, the mission
launch will not continue until the
Sargassum rafts or jellyfish that
caused the postponement are con-
firmed to be outside of the safety zone
due to the current and/or wind moving
them out of the mission area.

(iv) If weather and/or sea conditions
preclude adequate aerial surveillance
for detecting marine mammals or sea
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turtles, detonation must be delayed
until adequate sea conditions exist for
aerial surveillance to be undertaken.
Adequate sea conditions means the sea
state does not exceed Beaufort sea
state 3.5 (i.e., whitecaps on 33 to 50 per-
cent of surface; 0.6 m (2 ft) to 0.9 m (3
ft) waves), the visibility is 5.6 km (3
nm) or greater, and the ceiling is 305 m
(1,000 ft) or greater.

(v) To ensure adequate daylight for
pre- and post-detonation monitoring,
mission launches may not take place
earlier than 2 hours after sunrise, and
detonations may not take place later
than 2 hours prior to sunset, or when-
ever darkness or weather conditions
will preclude completion of the post-
test survey effort described in §217.115.

(vi) If post-detonation surveys deter-
mine that a serious injury or lethal
take of a marine mammal has oc-
curred, the test procedure and the
monitoring methods must be reviewed
with the National Marine Fisheries
Service and appropriate changes to
avoid unauthorized take must be made
prior to conducting the next mission
detonation.

(vii) Mission launches must be de-
layed if aerial or vessel monitoring
programs described under §217.115 can-
not be fully carried out.

(¢) Air-to-Surface Gunnery Missions:

(1) Sea State Restrictions:

(i) If daytime weather and/or sea con-
ditions preclude adequate aerial sur-
veillance for detecting marine mam-
mals and other marine life, air-to-sur-
face gunnery exercises must be delayed
until adequate sea conditions exist for
aerial surveillance to be undertaken.
Daytime air-to-surface gunnery exer-
cises will be conducted only when sea
surface conditions do not exceed Beau-
fort sea state 4 (i.e., wind speed 13-18
mph (11-16 knots); wave height 1 m (3.3
ft)), the visibility is 5.6 km (3 nm) or
greater, and the ceiling is 305 m (1,000
ft) or greater.

(ii) [Reserved]

(2) Pre-mission and Mission Moni-
toring:

(i) The aircrews of the air-to-surface
gunnery missions will initiate location
and surveillance of a suitable firing
site immediately after exiting U.S. ter-
ritorial waters (> 12 nm).
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(ii) Prior to each firing event, the
aircraft crew will conduct a visual and/
or instrument survey of the 5-nm (9.3-
km) wide prospective target area to lo-
cate any marine mammals that may be
present.

(A) The AC-130 gunship will conduct
at least two complete orbits at a min-
imum safe airspeed around a prospec-
tive target area at an altitude of ap-
proximately 6,000 ft (1,829 m).

(B) If marine mammals are not de-
tected, the AC-130 can then continue
orbiting the selected target point as it
climbs to the mission testing altitude.

(C) During the low altitude orbits
and the climb to testing altitude, air-
craft crew will scan the sea surface
within the aircraft’s orbit circle for the
presence of marine mammals.

(D) The AC-130’s optical and elec-
tronic sensors must be employed for
target detection, especially at night
when visibility will be poor.

(BE) If any marine mammals are de-
tected within the AC-130’s orbit circle,
either during initial clearance or after
commencement of live firing, the mis-
sion will be immediately halted and re-
located as necessary or suspended until
the marine mammal has left the area.
If relocated to another target area, the
clearance procedures described in para-
graph (c¢)(2)(ii) of this section must be
repeated.

(F) If multiple firing events occur
within the same flight, these clearance
procedures must precede each event.

(iii) If no marine mammals are de-
tected, gunnery exercises may begin
with the deployment of MK-25 flares
into the center of the designated 5-nm
target area.

(3) Operational Mitigation Measures:

(i) Ramp-up air-to-surface gunnery
firing activities by beginning with the
lowest caliber monition and proceeding
to the highest, which means the muni-
tions would be fired in the following
order: 26 mm; 40 mm; and 105 mm.

(ii) Air-to-surface gunnery exercises
conducted after sunset must use the
105-mm training round instead of the
105-mm full up round.

(iii) One mission per year may be
conducted beyond the 200 m isobaths,
which is south of a line delineating the
shelf break with coordinates 0f29°42.73
N, 86°48.27" W and 29°12.73" N, 85°59.88" W
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(Figure 1-12 in Eglin AFB’s LOA appli-
cation). The single mission beyond the
shelf break will occur during daylight
hours only.

(4) Post-mission Monitoring:

(i) Aircrews will initiate the post-
mission clearance procedures begin-
ning at the operational altitude of ap-
proximately 15,000 to 20,000 ft (4572 to
6096 m) elevation, and then initiate a
spiraling descent down to an observa-
tion altitude of approximately 6,000 ft
(1,829 m) elevation. Rates of descent
will occur over a 3- to 5-minute time
frame.

(i1) If post-detonation surveys deter-
mine that an injury or lethal take of a
marine mammal has occurred, the test
procedure and the monitoring methods
must be reviewed with the National
Marine Fisheries Service and appro-
priate changes to avoid unauthorized
take must be made, prior to conducting
the next air-to-surface gunnery exer-
cise.

§217.115 Requirements for monitoring
and reporting.

(a) The Holder of the Letter of Au-
thorization issued pursuant to §§216.106
and 217.117 of this chapter for activities
described in §217.110(c) is required to
conduct the monitoring and reporting
measures specified in this section and
§217.114 and any additional monitoring
measures contained in the Letter of
Authorization.

(b) The Holder of the Letter of Au-
thorization is required to cooperate
with the National Marine Fisheries
Service, and any other Federal, state
or local agency monitoring the impacts
of the activity on marine mammals.
Unless specified otherwise in the Let-
ter of Authorization, the Holder of the
Letter of Authorization must notify
the Director, Office of Protected Re-
sources, National Marine Fisheries
Service, or designee, by letter or tele-
phone (301-427-8401), at least 2 weeks
prior to any modification to the activ-
ity identified in §217.110(c) that has the
potential to result in the serious in-
jury, mortality or Level A or Level B
harassment of a marine mammal that
was not identified and addressed pre-
viously.

(¢c) Monitoring Procedures for PSW
Missions:



National Marine Fisheries Service/NOAA, Commerce

(1) The Holder of this Authorization
must:

(i) Designate qualified on-site indi-
vidual(s) to record the effects of mis-
sion launches on marine mammals that
inhabit the northern Gulf of Mexico;

(ii) Have on-site individuals, ap-
proved in advance by the National Ma-
rine Fisheries Service, to conduct the
mitigation, monitoring and reporting
activities specified in this subpart and
in the Letter of Authorization issued
pursuant to §§216.106 and 217.117 of this
chapter.

(iii) Conduct aerial surveys to reduce
impacts on protected species. The aer-
ial survey/monitoring team will consist
of two experienced marine mammal ob-
servers, approved in advance by the
Southeast Region, National Marine
Fisheries Service. The aircraft will
also have a data recorder who would be
responsible for relaying the location,
the species if possible, the direction of
movement, and the number of animals
sighted.

(iv) Conduct shipboard monitoring to
reduce impacts to protected species.
Trained observers will conduct moni-
toring from the highest point possible
on each mission or support vessel(s).
The observer on the vessel must be
equipped with optical equipment with
sufficient magnification (e.g., 2bx
power ‘‘Big-Eye’’ binoculars).

(2) The aerial and shipboard moni-
toring teams will maintain proper lines
of communication to avoid commu-
nication deficiencies. The observers
from the aerial team and operations
vessel will have direct communication
with the lead scientist aboard the oper-
ations vessel.

(3) Pre-mission Monitoring: Approxi-
mately 5 hours prior to the mission, or
at daybreak, the appropriate vessel(s)
would be on-site in the primary test
site near the location of the earliest
planned mission point. Observers on-
board the vessel will assess the suit-
ability of the test site, based on visual
observation of marine mammals and
sea turtles, the presence of large
Sargassum mats, seabirds and jellyfish
aggregations and overall environ-
mental conditions (visibility, sea state,
etc.). This information will be relayed
to the lead scientist.

(4) Three Hours Prior to Mission:
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(i) Approximately three hours prior
to the mission launch, aerial moni-
toring will commence within the test
site to evaluate the test site for envi-
ronmental suitability. Evaluation of
the entire test site would take approxi-
mately 1 to 1.5 hours. The aerial moni-
toring team will begin monitoring the
safety zone and buffer zone around the
target area.

(ii) Shipboard observers will monitor
the safety and buffer zone, and the lead
scientist will enter all marine mam-
mals and sea turtle sightings, includ-
ing the time of sighting and the direc-
tion of travel, into a marine animal
tracking and sighting database.

(5) One to 1.5 Hours Prior to Mission
Launch:

(i) Depending upon the mission, aer-
ial and shipboard viewers will be in-
structed to leave the area and remain
outside the safety area. The aerial
team will report all marine animals
spotted and their directions of travel
to the lead scientist onboard the ves-
sel.

(ii) The shipboard monitoring team
will continue searching the buffer zone
for protected species as it leaves the
safety zone. The surface vessels will
continue to monitor from outside of
the safety area until after impact.

(6) Post-mission monitoring:

(i) The vessels will move into the
safety zone from outside the safety
zone and continue monitoring for at
least two hours, concentrating on the
area down current of the test site.

(ii) The holder of the Letter of Au-
thorization will closely coordinate mis-
sion launches with marine animal
stranding networks.

(iii) The monitoring team will docu-
ment any dead or injured marine mam-
mals or turtles and, if practicable, re-
cover and examine any dead animals.

(d) Monitoring Procedures for A-S
Gunnery Missions:

(1) In addition to the monitoring re-
quirements in 217.114(c), the holder of
the Letter of Authorization must:

(i) Cooperate with the National Ma-
rine Fisheries Service and any other
Federal, state or local agency moni-
toring the impacts of the activity on
marine mammals.
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(ii) Require aircrews to initiate the
post-mission clearance procedures be-
ginning at the operational altitude of
approximately 15,000 to 20,000 ft (4572 to
6096 m) elevation, and then initiate a
spiraling descent down to an observa-
tion altitude of approximately 6,000 ft
(1,829 m) elevation. Rates of descent
will occur over a 3- to 5-minute time
frame.

(iii) Track their use of the EGTTR
for test firing missions and marine
mammal observations, through the use
of mission reporting forms.

(iv) Coordinate air-to-surface gun-
nery exercises with future flight activi-
ties to provide supplemental post-mis-
sion observations of marine mammals
in the operations area of the exercise.

(2) [Reserved]

(e) In accordance with provisions in
§217.118(b)(2), the Holder of the Letter
of Authorization must conduct the re-
search required under the Letter of Au-
thorization.

(f) Reporting:

(1) Unless specified otherwise in the
Letter of Authorization, the Holder of
the Letter of Authorization must con-
duct all of the monitoring and report-
ing required under the LOA and submit
an annual report to the Director, Office
of Protected Resources, National Ma-
rine Fisheries Service by a date certain
specified in the LOA. This report must
include the following information:

(i) Date and time of each PSW/air-to-
surface gunnery exercise;

(ii) A complete description of the pre-
exercise and post-exercise activities re-
lated to mitigating and monitoring the
effects of PSW/air-to-surface gunnery
exercises on marine mammal popu-
lations;

(iii) Results of the monitoring pro-
gram, including numbers by species/
stock of any marine mammals noted
injured or killed as a result of the
training exercises and number of ma-
rine mammals (by species if possible)
that may have been harassed due to
presence within the applicable safety
zone;

(iv) A detailed assessment of the ef-
fectiveness of sensor-based monitoring
in detecting marine mammals in the
area of air-to-surface gunnery oper-
ations; and
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(v) Results of coordination with
coastal marine mammal stranding net-
works.

(2) The final comprehensive report on
all marine mammal monitoring and re-
search conducted during the applica-
bility period of this subpart must be
submitted to the Director, Office of
Protected Resources, National Marine
Fisheries Service at least 240 days prior
to expiration of applicability of this
subpart or 240 days after the expiration
of applicability of this subpart if new
regulations will not be requested.

§217.116 Applications for Letters of
Authorization.

To incidentally take marine mam-
mals pursuant to this subpart, the U.S.
citizen (as defined at §216.103 of this
chapter) conducting the activities
identified in §217.110(c) must apply for
and obtain either an initial Letter of
Authorization in accordance with
§§216.106 and 217.117 of this chapter or a
renewal under §217.118.

§217.117 Letters of Authorization.

(a) A Letter of Authorization, unless
suspended or revoked, will be valid for
a period of time not to exceed the pe-
riod of validity of this subpart.

(b) Each Letter of Authorization will
set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least prac-
ticable adverse impact on the species,
its habitat, and on the availability of
the species for subsistence uses; and

(3) Requirements for monitoring and
reporting.

(c) Issuance and renewal of the Let-
ter of Authorization will be based on a
determination that the total number of
marine mammals taken by the activity
as a whole will have no more than a
negligible impact on the species or
stock of affected marine mammals.

§217.118 Renewals and Modifications
of Letters of Authorization.

(a) A Letter of Authorization issued
under §216.106 and §217.117 of this chap-
ter for the activities identified in
§217.110(c) will be renewed or modified
upon request of the applicant, provided
that:
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(1) The proposed specified activity
and mitigation, monitoring, and re-
porting measures, as well as the antici-
pated impacts, are the same as those
described and analyzed for this subpart
(excluding changes made pursuant to
adaptive management) and

(2) NMFS determines that the miti-
gation, monitoring, and reporting
measures required by the previous Let-
ter of Authorization under this subpart
were implemented.

(b) For Letter of Authorization modi-
fications or renewal requests by the ap-
plicant that include changes to the ac-
tivity or the mitigation, monitoring,
or reporting (excluding changes made
pursuant to adaptive management)
that do not change the findings made
for the regulations or result in no more
than a minor change in the total esti-
mated number of takes (or distribution
by species or years), NMFS may pub-
lish a notice of a proposed Letter of
Authorization in the FEDERAL REG-
ISTER, including the associate analysis
illustrating the change, and solicit
public comment before issuing the Let-
ter of Authorization.

(c) A Letter of Authorization issued
under §§216.106 and 217.117 of this chap-
ter for the activity identified in
§217.110(c) may be modified by NMFS
under the following circumstances:

(1) Adaptive Management—NMFS
may modify or augment the existing
mitigation or monitoring measures
(after consulting with the U.S. Air
Force regarding the practicability of
the modifications) if doing so creates a
reasonable likelihood of more effec-
tively accomplishing the goals of miti-
gation and monitoring. Below are some
of the possible sources of new data that
could contribute to the decision to
modify the mitigation or monitoring
measures:

(i) Results from the U.S. Air Force’s
monitoring from the previous year;

(ii) Results from marine mammal
and sound research; or

(iii) Any information which reveals
that marine mammals may have been
taken in a manner, extent or number
not authorized by this subpart or sub-
sequent Letters of Authorization.

(2) Emergencies. If NMFS determines
that an emergency exists that poses a
significant risk to the well-being of the
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species or stocks of marine mammals
specified in §217.112(c), a Letter of Au-
thorization issued pursuant to §§216.106
and 217.117 of this chapter may be sub-
stantively modified without prior noti-
fication and an opportunity for public
comment. Notification will be pub-
lished in the FEDERAL REGISTER within
30 days subsequent to the action.

Subparts M-N [Reserved]

Subpart O—Taking of Marine
Mammails Incidental to Oper-
ation of Offshore Oil and Gas
gqcilities in the U.S. Beaufort

ea

SOURCE: 78 FR 75507, Dec. 12, 2013, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 78 FR 75507, Dec.
12, 2013, subpart O was added, effective Jan.
13, 2014, through Jan. 14, 2019.

§217.140 Specified activity and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to BP Exploration (Alaska) Inc.
(BP) and those persons it authorizes to
conduct activities on its behalf for the
taking of marine mammals that occurs
in the area outlined in paragraph (b) of
this section and that occurs incidental
to operation of offshore oil and gas fa-
cilities in the U.S. Beaufort Sea, Alas-
ka, in the Northstar Development
Area.

(b) The taking of marine mammals
by BP may be authorized in a Letter of
Authorization only if it occurs in the
geographic region that encompasses
the Northstar Oil and Gas Development
area within state and/or Federal waters
in the U.S. Beaufort Sea.

§217.141 Effective dates.

Regulations in this subpart are effec-
tive from January 13, 2014 through Jan-
uary 14, 2019.

§21'?.142
ing.

(a) Under Letters of Authorization
issued pursuant to §§216.106 and 217.148
of this chapter, the Holder of the Let-
ter of Authorization (hereinafter “BP”’)
may incidentally, but not inten-
tionally, take marine mammals within

Permissible methods of tak-
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the area described in §217.140(b), pro-
vided the activity is in compliance
with all terms, conditions, and require-
ments of the regulations in this sub-
part and the appropriate Letter of Au-
thorization.

(b) The activities identified in
§217.140(a) must be conducted in a man-
ner that minimizes, to the greatest ex-
tent practicable, any adverse impacts
on marine mammals and their habitat.

(c) The incidental take of marine
mammals under the activities identi-
fied in §217.140(a) is limited to the fol-
lowing species and by the indicated
method and amount of take:

(1) Level B Harassment:

(i) Cetaceans:

(A) Bowhead whale (Balaena
mysticetus)—75 (an average of 15 annu-
ally)

(B) Gray whale (Eschrichtius
robustus)—10 (an average of 2 annually)

(C) Beluga whale (Delphinapterus

leucas)—100 (an average of 20 annually)

(ii) Pinnipeds:

(A) Ringed seal (Phoca hispida)—155
(an average of 31 annually)

(B) Bearded seal (Erignathus
barbatus)—25 (an average of 5 annually)

(C) Spotted seal (Phoca largha)—25
(an average of 5 annually)

(2) Level A Harassment and Mor-
tality: Ringed seal—25 (an average of 5
annually)

§217.143 Prohibitions.

Notwithstanding takings con-
templated in §217.140 and authorized by
a Letter of Authorization issued under
§§216.106 and 217.148 of this chapter, no
person in connection with the activi-
ties described in §217.140 may:

(a) Take any marine mammal not
specified in §217.142(c);

(b) Take any marine mammal speci-
fied in §217.142(c) other than by inci-
dental take as specified in §217.142(c)(1)
and (¢)(2);

(c) Take a marine mammal specified
in §217.172(c) if such taking results in
more than a negligible impact on the
species or stocks of such marine mam-
mal;

(d) Take a marine mammal specified
in §217.172(c) if such taking results in
an unmitigable adverse impact on the
species or stock for taking for subsist-
ence uses; or
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(e) Violate, or fail to comply with,
the terms, conditions, and require-
ments of this subpart or a Letter of
Authorization issued under §§216.106
and 217.148 of this chapter.

§217.144 Mitigation.

(a) When conducting the activities
identified in §217.140(a), the mitigation
measures contained in the Letter of
Authorization issued under §§216.106
and 217.148 of this chapter must be im-
plemented. These mitigation measures
include but are not limited to:

(1) Ice-covered Season:

(i) In order to reduce the taking of
ringed seals to the lowest level prac-
ticable, BP must begin winter con-
struction activities, principally ice
roads, as soon as possible once weather
and ice conditions permit such activ-
ity.

(ii) Any ice roads or other construc-
tion activities that are initiated after
March 1, in previously undisturbed
areas in waters deeper than 10 ft (3 m),
must be surveyed, using trained dogs in
order to identify and avoid ringed seal
structures by a minimum of 492 ft (150
m).

(iii) After March 1 of each year, ac-
tivities should avoid, to the greatest
extent practicable, disturbance of any
located seal structure.

(2) Open-water Season:

(i) BP will establish and monitor,
during all daylight hours, a 190 dB re 1
uPa (rms) exclusion zone for seals
around the island for all activities with
sound pressure levels (SPLs) that are
expected to exceed that level in waters
beyond the Northstar facility on Seal
Island.

(ii) BP will establish and monitor,
during all daylight hours, a 180 dB re 1
uPa (rms) exclusion zone for cetaceans
around the island for all activities with
SPLs that are expected to exceed that
level in waters beyond the Northstar
facility at Seal Island.

(iii) If any marine mammals are ob-
served within the relevant exclusion
zone, described in §217.144(a)(2)(i) or
(a)(2)(ii), the activity creating the
noise will shutdown or reduce its SPL
sufficiently (i.e., power down) to ensure
that received SPLs do not exceed those
prescribed SPL intensities at the af-
fected marine mammal. The shutdown
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or reduced SPL shall be maintained
until such time as the observed marine
mammal(s) has been seen to have left
the applicable exclusion zone or until
15 minutes have elapsed in the case of
a pinniped or odontocete or 30 minutes
in the case of a mysticete without re-
sighting, whichever occurs sooner.

(iv) The entire exclusion zones pre-
scribed in §217.144(a)(2)(1) or (a)(2)(ii)
must be visible during the entire 30-
minute pre-activity monitoring time
period in order for the activity to
begin.

(v) BP shall employ a ramp-up tech-
nique at the beginning of each day’s in-
water pile driving activities and if pile
driving resumes after it has ceased for
more than 1 hour.

(A) If a vibratory driver is used, BP is
required to initiate sound from vibra-
tory hammers for 15 seconds at reduced
energy followed by a 1-minute waiting
period. The procedure shall be repeated
two additional times before full energy
may be achieved.

(B) If a non-diesel impact hammer is
used, BP is required to provide an ini-
tial set of strikes from the impact
hammer at reduced energy, followed by
a l-minute waiting period, then two
subsequent sets.

(C) If a diesel impact hammer is used,
BP is required to turn on the sound at-
tenuation device for 15 seconds prior to
initiating pile driving.

(vi) New drilling into oil-bearing
strata shall not take place during ei-
ther open-water or spring-time broken
ice conditions.

(vii) All non-essential boats, barge,
and air traffic will be scheduled to
avoid periods when bowhead whales are
migrating through the area where they
may be affected by noise from these ac-
tivities.

(3) Helicopter flights to support
Northstar activities must be limited to
a corridor from Seal Island to the
mainland, and, except when limited by
weather or personnel safety, must
maintain a minimum altitude of 1,000
ft (3056 m), except during takeoff and
landing.

(4) Additional mitigation measures as
contained in a Letter of Authorization
issued under §§216.106 and 217.148 of this
chapter.

(b) [Reserved]
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§217.145 Measures to ensure avail-
ability of species for subsistence
uses.

When applying for a Letter of Au-
thorization pursuant to §217.147 or a re-
newal of a Letter of Authorization pur-
suant to §217.149, BP must submit a
Plan of Cooperation that identifies
what measures have been taken and/or
will be taken to minimize any adverse
effects on the availability of marine
mammal species or stocks for taking
for subsistence uses. A plan shall in-
clude the following:

(a) A statement that the applicant
has notified and met with the affected
subsistence communities to discuss
proposed activities and to resolve po-
tential conflicts regarding timing and
methods of operation;

(b) A description of what measures
BP has taken and/or will take to en-
sure that the proposed activities will
not interfere with subsistence whaling
or sealing; and

(c) What plans BP has to continue to
meet with the affected communities to
notify the communities of any changes
in operation.

§217.146 Requirements for monitoring
and reporting.

(a) BP must notify the Alaska Re-
gional Office, NMFS, within 48 hours of
starting ice road construction, ces-
sation of ice road usage, and the com-
mencement of icebreaking activities
for the Northstar facility.

(b) BP must designate qualified, on-
site individuals, approved in advance
by NMFS, to conduct the mitigation,
monitoring, and reporting activities
specified in the Letter of Authorization
issued under §§216.106 and 217.148 of this
chapter.

(c) Monitoring measures during the
ice-covered season shall include, but
are not limited to, the following:

(1) After March 1, trained dogs must
be used to detect seal lairs in pre-
viously undisturbed areas that may be
potentially affected by on-ice construc-
tion activity, if any. Surveys for seal
structures should be conducted to a
minimum distance of 492 ft (150 m)
from the outer edges of any disturb-
ance.
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(2) If ice road construction occurs
after March 1, conduct a follow-up as-
sessment in May of that year of the
fate of all seal structures located dur-
ing monitoring conducted under para-
graph (c)(1) of this section near the
physically disturbed areas.

(3) BP shall conduct acoustic meas-
urements to document sound levels,
characteristics, and transmissions of
airborne sounds with expected source
levels of 90 dBA or greater created by
on-ice activity at Northstar that have
not been measured in previous years.
In addition, BP shall conduct acoustic
measurements to document sound lev-
els, characteristics, and transmissions
of airborne sounds for sources on
Northstar Island with expected re-
ceived levels at the water’s edge that
exceed 90 dBA that have not been
measured in previous years.

(d) Monitoring measures during the
open-water season shall include, but
are not limited to, the following:

(1) Acoustic monitoring of the
bowhead whale migration.

(2) BP shall monitor the exclusion
zones of activities capable of producing
pulsed underwater sound with levels
>180 or >190 dB re 1 uPa (rms) at loca-
tions where cetaceans or seals could be
exposed. At least one on-island ob-
server shall be stationed at a location
providing an unobstructed view of the
predicted exclusion zone. The ob-
server(s) shall scan the exclusion zone
continuously for marine mammals for
30 minutes prior to the operation of the
sound source. Observations shall con-
tinue during all periods of operation
and for 30 minutes after the cessation
of the activity. The observer shall
record the: species and numbers of ma-
rine mammals seen within the 180 or
190 dB zones; bearing and distance of
the marine mammals from the observa-
tion point; and behavior of marine
mammals and any indication of dis-
turbance reactions to the monitored
activity.

(e) BP shall conduct any additional
monitoring measures contained in a
Letter of Authorization issued under
§§216.106 and 217.148 of this chapter.

(f) BP shall submit an annual report
to NMFS within the time period speci-
fied in a Letter of Authorization issued
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under §§216.106 and 217.148 of this chap-
ter.

(g) If specific mitigation and moni-
toring are required for activities on the
sea ice initiated after March 1 (requir-
ing searches with dogs for lairs), during
the operation of strong sound sources
(requiring visual observations and
shutdown procedures), or for the use of
new sound sources that have not pre-
viously been measured, then a prelimi-
nary summary of the activity, method
of monitoring, and preliminary results
shall be submitted to NMFS within 90
days after the cessation of that activ-
ity. The complete description of meth-
ods, results, and discussion shall be
submitted as part of the annual report
described in paragraph (f) of this sec-
tion.

(h) BP shall submit a draft com-
prehensive report to NMFS, Office of
Protected Resources, and NMFS, Alas-
ka Regional Office (specific contact in-
formation to be provided in Letter of
Authorization), no later than 240 days
prior to the expiration of the regula-
tions in this subpart. This comprehen-
sive technical report shall provide full
documentation of methods, results, and
interpretation of all monitoring during
the first four and a quarter years of the
LOA. Before acceptance by NMFS as a
final comprehensive report, the draft
comprehensive report shall be subject
to review and modification by NMFS
scientists.

(i)(1) In the unanticipated event that
Northstar operations clearly causes the
death of more than five ringed seals an-
nually or the take of a marine mammal
in a manner prohibited by this final
rule, such as an injury (Level A harass-
ment), serious injury or mortality
(e.g., ship-strike, gear interaction), BP
shall immediately take steps to cease
the operations that caused the unau-
thorized take and report the incident
as soon as practicable and no later
than 24 hours after the incident to the
Chief of the Permits and Conservation
Division, Office of Protected Re-
sources, NMFS, or his designee, the
Alaska Regional Office, and the Alaska
Regional Stranding Coordinators (spe-
cific contact information to be pro-
vided in Letter of Authorization). The
report must include the following in-
formation:
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(i) Time, date, and location (latitude/
longitude) of the incident;

(ii) The type of equipment involved
in the incident;

(iii) Description of the incident;

(iv) Water depth, if relevant;

(v) Environmental conditions (e.g.,
wind speed and direction, Beaufort sea
state, cloud cover, and visibility);

(vi) Species identification or descrip-
tion of the animal(s) involved;

(vii) The fate of the animal(s); and

(viii) Photographs or video footage of
the animal (if equipment is available).

(2) Activities shall not resume until
NMFS is able to review the cir-
cumstances causing the exceedance of
the authorized take. NMFS will work
with BP to identify additional meas-
ures to minimize the likelihood that
more than five ringed seals will not be
killed each year (or other marine mam-
mal species that may have been in-
jured, seriously injured, or killed) from
BP’s activities. BP may not resume
their activities until notified by NMFS
via letter, email, or telephone.

(3) In the event that BP discovers an
injured or dead marine mammal, and it
is determined that the cause of the in-
jury or death is unknown and the death
is relatively recent (i.e., in less than a
moderate state of decomposition as de-
scribed in the next paragraph), BP will
report the incident/discovery as soon as
practicable and no later than 24 hours
after the incident/discovery to the
Chief of the Permits and Conservation
Division, Office of Protected Re-
sources, NMFS, by phone or email, the
Alaska Regional Office, and the NMFS
Alaska Stranding Hotline and/or by
email to the Alaska Regional Strand-
ing Coordinators (specific contact in-
formation to be provided in Letter of
Authorization). The report must in-
clude the same information identified
in §217.146(i)(1). Activities may con-
tinue while NMFS reviews the -cir-
cumstances of the incident. NMFS will
work with BP to determine whether
modifications in the activities are ap-
propriate.

(4) In the event that BP discovers an
injured or dead marine mammal, and it
is determined that the injury or death
is not associated with or related to the
activities authorized in this final rule
(e.g., previously wounded animal, car-
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cass with moderate to advanced decom-
position, or scavenger damage), BP
shall report the incident to the Chief of
the Permits and Conservation Division,
Office of Protected Resources, NMFS,
by phone or email and the NMFS Alas-
ka Stranding Hotline and/or by email
to the Alaska Regional Stranding Co-
ordinators (specific contact informa-
tion to be provided in Letter of Author-
ization), as soon as practicable and no
later than 24 hours after the discovery.
BP shall provide photographs or video
footage (if available) or other docu-
mentation of the stranded animal
sighting to NMFS and the Marine
Mammal Stranding Network. Activi-
ties may continue while NMFS reviews
the circumstances of the incident.

§217.147 Applications for Letters of
Authorization.

(a) To incidentally take marine
mammals pursuant to these regula-
tions, the U.S. Citizen (as defined by
§216.103 of this chapter) conducting the
activity identified in §217.140(a) (i.e.,
BP) must apply for and obtain either
an initial Letter of Authorization in
accordance with §217.148 or a renewal
under §217.149.

(b) [Reserved]

§217.148 Letters of Authorization.

(a) A Letter of Authorization, unless
suspended or revoked, shall be valid for
a period of time not to exceed the pe-
riod of validity of this subpart.

(b) The Letter of Authorization shall
set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least prac-
ticable adverse impact on the species,
its habitat, and on the availability of
the species for subsistence uses (i.e.,
mitigation); and

(3) Requirements for
monitoring and reporting.

(c) Issuance and renewal of the Let-
ter of Authorization shall be based on a
determination that the total number of
marine mammals taken by the activity
as a whole will have no more than a
negligible impact on the affected spe-
cies or stock of marine mammal(s) and
will not have an unmitigable adverse
impact on the availability of species or

mitigation,
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stocks of marine mammals for taking
for subsistence uses.

§217.149 Renewal of Letters of Author-
ization and adaptive management.

(a) A Letter of Authorization issued
under §216.106 and §217.148 of this chap-
ter for the activity identified in
§217.140(a) shall be renewed upon re-
quest by the applicant or determina-
tion by NMFS and the applicant that
modifications are appropriate pursuant
to the adaptive management compo-
nent of these regulations, provided
that:

(1) NMF'S is notified that the activity
described in the application submitted
under §217.147 will be undertaken and
that there will not be a substantial
modification to the described work,
mitigation or monitoring undertaken
during the upcoming 12 months;

(2) NMF'S receives the monitoring re-
ports required under §217.146(f) and (g);
and

(3) NMFS determines that the miti-
gation, monitoring and reporting meas-
ures required under §§217.144 and 217.146
and the Letter of Authorization issued
under §§216.106 and 217.148 of this chap-
ter were undertaken and will be under-
taken during the upcoming period of
validity of a renewed Letter of Author-
ization.

(b) If either a request for a renewal of
a Letter of Authorization issued under
§§216.106 and 217.149 of this chapter or a
determination by NMFS and the appli-
cant that modifications are appro-
priate pursuant to the adaptive man-
agement component of these regula-
tions indicates that a substantial
modification, as determined by NMF'S,
to the described work, mitigation or
monitoring undertaken during the up-
coming season will occur, NMFS will
provide the public a period of 30 days
for review and comment on the re-
quest. Review and comment on renew-
als of Letters of Authorization are re-
stricted to:

(1) New cited information and data
indicating that the determinations
made in this document are in need of
reconsideration, and

(2) Proposed substantive changes to
the mitigation and monitoring require-
ments contained in these regulations
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or in the current Letter of Authoriza-
tion.

(c) A notice of issuance or denial of a
renewal of a Letter of Authorization
will be published in the FEDERAL REG-
ISTER.

(d) Adaptive management—NMFS may
modify or augment the existing miti-
gation or monitoring measures (after
consulting with BP regarding the prac-
ticability of the modifications) if doing
so creates a reasonable likelihood of
more effectively accomplishing the
goals of mitigation and monitoring set
forth in the preamble of these regula-
tions. Below are some of the possible
sources of new data that could con-
tribute to the decision to modify the
mitigation or monitoring measures:

(1) Results from BP’s monitoring
from the previous year;

(2) Results from general
mammal and sound research; or

(3) Any information which reveals
that marine mammals may have been
taken in a manner, extent or number
not authorized by these regulations or
subsequent LOAs.

marine

§217.150 Modifications of Letters of
Authorization.

(a) Except as provided in paragraph
(b) of this section, no substantive
modification (including withdrawal or
suspension) to the Letter of Authoriza-
tion issued by NMFS, pursuant to
§§216.106 and 217.148 of this chapter and
subject to the provisions of this sub-
part, shall be made until after notifica-
tion and an opportunity for public
comment has been provided. For pur-
poses of this paragraph, a renewal of a
Letter of Authorization under §217.149,
without modification (except for the
period of validity), is not considered a
substantive modification.

(b) If the Assistant Administrator de-
termines that an emergency exists that
poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in §217.142(c), a Let-
ter of Authorization issued pursuant to
§§216.106 and 217.148 of this chapter may
be substantively modified without
prior notification and an opportunity
for public comment. Notification will
be published in the FEDERAL REGISTER
within 30 days subsequent to the ac-
tion.
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Subpart P—Taking Marine Mam-
mals Incidental to Construc-
tion and Operation of a Lig-
uefied Natural Gas Deep-
water Port in the Gulf of Mex-
ico

SOURCE: 78 FR 20816, Apr. 8, 2013, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 78 FR 20816, Apr.
8, 2013, subpart P was added, effective June 1,
2013, to May 31, 2018.

§217.151 Specified activity and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to Port Dolphin Energy LLC (Port
Dolphin) and those persons it author-
izes to conduct activities on its behalf
for the taking of marine mammals that
occurs in the area outlined in para-
graph (b) of this section and that occur
incidental to construction and oper-
ation of the Port Dolphin Deepwater
Port (Port).

(b) The taking of marine mammals
by Port Dolphin may be authorized in
a Letter of Authorization (LOA) only if
it occurs in the vicinity of the Port
Dolphin Deepwater Port in the eastern
Gulf of Mexico or along the associated
pipeline route.

§217.152 Effective dates.

Regulations in this subpart are effec-
tive from June 1, 2013, through May 31,
2018.

§21’?.153 Permissible methods of tak-
ing.

(a) Under LOAs issued pursuant to
§§216.106 and 217.157 of this chapter, the
Holder of the LOA (hereinafter ‘‘Port
Dolphin’’) may incidentally, but not in-
tentionally, take marine mammals
within the area described in §217.151(b)
of this chapter, provided the activity is
in compliance with all terms, condi-
tions, and requirements of the regula-
tions in this subpart and the appro-
priate LOA.

(b) The incidental take of marine
mammals under the activities identi-
fied in §217.151(a) of this chapter is lim-
ited to the following species and is lim-
ited to Level B Harassment:

§217.155

(1) Bottlenose dolphin (Tursiops
truncatus)—3,388 (860 the first year and
an average of 632 annually thereafter)

(2) Atlantic spotted dolphin (Stenella
frontalis)—1,274 (290 the first year and
an average of 246 annually thereafter)

§217.154 Prohibitions.

Notwithstanding takings con-
templated in §217.1561 of this chapter
and authorized by a LOA issued under
§§216.106 and 217.157 of this chapter, no
person in connection with the activi-
ties described in §217.151 of this chapter
may:

(a) Take any marine mammal not
specified in §217.153(b) of this chapter;

(b) Take any marine mammal speci-
fied in §217.153(b) of this chapter other
than by incidental, unintentional Level
B Harassment;

(c) Take a marine mammal specified
in §217.153(b) of this chapter if such
taking results in more than a neg-
ligible impact on the species or stocks
of such marine mammal; or

(d) Violate, or fail to comply with,
the terms, conditions, and require-
ments of this subpart or a LOA issued
under §§216.106 and 217.157 of this chap-
ter.

§217.155 Mitigation.

(a) When conducting the activities
identified in §217.151(a) of this chapter,
the mitigation measures contained in
any LOA issued under §§216.106 and
217.157 of this chapter must be imple-
mented. These mitigation measures in-
clude but are not limited to:

(1) General Conditions:

(i) Briefings shall be conducted be-
tween the Port Dolphin project con-
struction supervisors and the crew,
protected species observer(s) (PSO),
and acoustic monitoring team prior to
the start of all construction activity,
and when new personnel join the work,
to explain responsibilities, communica-
tion procedures, protected species mon-
itoring protocol, and operational proce-
dures.

(ii) Port Dolphin shall comply with
all applicable equipment sound stand-
ards and ensure that all construction
equipment has sound control devices
no less effective than those provided on
the original equipment. Vessel crew
and contractors shall minimize the
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production of underwater sound to the
extent possible. Equipment and/or pro-
cedures used may include the use of en-
closures and mufflers on equipment,
minimizing the use of thrusters, and
turning off engines and equipment
when not in use.

(iii) All vessels associated with Port
Dolphin construction and operations
shall comply with NMFS Vessel Strike
Avoidance Measures and Reporting for
Mariners and applicable regulations.
All vessels associated with Port Dol-
phin construction and operations shall
remain 500 yd (457 m) away from North
Atlantic right whales (Eubalaena
glacialis) and 100 yd (91 m) away from
all other marine mammals, except in
cases where small marine mammals
(i.e., delphinids) voluntarily approach
within 100 yd or unless constrained by
human safety concerns or navigational
constraints.

(2) Shutdown and Monitoring:

(i) Shutdown zone: For all stationary
activities, shutdown zones shall be es-
tablished. These zones shall include all
areas where underwater sound pressure
levels (SPLs) are anticipated to equal
or exceed 180 dB re: 1 uPa rms, as deter-
mined by modeled scenarios approved
by NMFS for each specific activity.
The actual size of these zones shall be
empirically determined and reported
by Port Dolphin. For all non-sta-
tionary activities (e.g., pipeline burial,
shuttle regasification vessel (SRV) ma-
neuvering), Port Dolphin shall adhere
to Vessel Strike Avoidance Measures
described in §217.155(a)(1)(iii) of this
chapter, but shall not otherwise be re-
quired to establish shutdown zones.

(ii) Disturbance zone: For all con-
struction activities, disturbance zones
shall be established. For impact pile
driving, these zones shall include all
areas where underwater SPLs are an-
ticipated to equal or exceed 160 dB re:
1 pPa rms. For all other activities
these zones shall include all areas
where underwater SPLs are anticipated
to equal or exceed 120 dB re: 1 uPa rms.
These zones shall be established on the
basis of modeled scenarios approved by
NMFS for each specific activity. The
actual size of disturbance zones shall
be empirically determined and reported
by Port Dolphin, and on-site PSOs
shall be aware of the size of these
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zones. However, because of the large
size of these zones, monitoring of the
zone is required only to maximum line-
of-sight distance from established mon-
itoring locations.

(iii) Visual monitoring shall occur
for all construction activities. The fol-
lowing measures shall apply:

(A) Zones shall be monitored from
the appropriate vessel or work plat-
form, or other suitable vantage point.
Port Dolphin shall at all times employ,
at minimum, two PSOs in association
with each concurrent specified con-
struction activity.

(B) Shutdown zones shall be mon-
itored for the presence of marine mam-
mals before, during, and after construc-
tion activity. For all activities, the
shutdown zone shall be monitored for
30 minutes prior to initiating the start
of activity and for 30 minutes following
the completion of activity. If marine
mammals are present within the shut-
down zone prior to initiating activity,
the start shall be delayed until the ani-
mals leave the shutdown zone of their
own volition or until 15 minutes has
elapsed without observing the animal.
If a marine mammal is observed within
or approaching the shutdown zone, ac-
tivity shall be halted as soon as it is
safe to do so, until the animal is ob-
served exiting the shutdown zone or 15
minutes has elapsed. If a marine mam-
mal is observed within the disturbance
zone, a take shall be recorded and be-
haviors documented.

(C) PSOs shall be on watch at all
times during daylight hours when in-
water operations are being conducted,
unless conditions (e.g., fog, rain, dark-
ness) make observations impossible.
The lead PSO on duty shall make this
determination. If conditions deterio-
rate during daylight hours such that
the sea surface observations are halted,
visual observations must resume as
soon as conditions permit. While ac-
tivities will be permitted to continue
during low-visibility conditions, they
must have been initiated following
proper clearance of the shutdown zone
under acceptable observation condi-
tions and must be restarted, if halted
for any reason, using the appropriate
shutdown zone clearance procedures as
described in §217.155(a)(2)(iii)(B) of this
chapter.
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(3) Pile driving:

(i) A minimum shutdown zone of 250
m radius shall be established around
all impact pile driving activity.

(i) Contractors shall reduce the
power of impact hammers to minimum
energy levels required to drive a pile.

(iii) Port Dolphin shall use a sound
attenuation measure for impact driv-
ing of pilings. Prior to beginning con-
struction, Port Dolphin must provide
information to NMFS about the device
to be used, including technical speci-
fications. NMFS must approve use of
the device before construction may
begin. If a bubble curtain or similar
measure is used, it shall distribute
small air bubbles around 100 percent of
the piling perimeter for the full depth
of the water column. Any other attenu-
ation measure (e.g., temporary sound
attenuation pile) must provide 100 per-
cent coverage in the water column for
the full depth of the pile. Prior to any
impact pile driving, a performance test
of the sound attenuation device must
be conducted in accordance with a
NMFS-approved acoustic monitoring
plan. If a bubble curtain or similar
measure is utilized, the performance
test shall confirm the calculated pres-
sures and flow rates at each manifold
ring.

(iv) Ramp-up:

(A) A ramp-up technique shall be
used at the beginning of each day’s in-
water pile driving activities and if pile
driving resumes after it has ceased for
more than 1 hour.

(B) If a vibratory driver is used, con-
tractors shall be required to initiate
sound from vibratory hammers for 15
seconds at reduced energy followed by
a l-minute waiting period. The proce-
dure shall be repeated two additional
times before full energy may be
achieved.

(C) If a non-diesel impact hammer is
used, contractors shall be required to
provide an initial set of strikes from
the impact hammer at reduced energy,
followed by a 1-minute waiting period,
then two subsequent sets.

(D) If a diesel impact hammer is
used, contractors shall be required to
turn on the sound attenuation device
for 15 seconds prior to initiating pile
driving.
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(v) No impact pile driving shall occur
when visibility in the shutdown zone is
significantly limited, such as during
heavy rain or fog.

(4) Additional mitigation measures:

(i) Use of lights during construction
activities shall be limited to areas
where work is actually occurring, and
all other lights must be extinguished.
Lights must be shielded such that they
illuminate the deck and do not inten-
tionally illuminate surrounding
waters, to the extent possible.

(ii) Additional mitigation measures
as contained in a LOA issued under
§§216.106 and 217.157 of this chapter.

(b) [Reserved]

§217.156 Requirements for monitoring
and reporting.

(a) Visual monitoring program:

(1) Port Dolphin shall employ, at
minimum, two qualified PSOs during
specified construction-related activi-
ties at each site where such activities
are occurring. All PSOs must be se-
lected in conformance with NMFS’
minimum qualifications, as described
in the preamble to this rule, and must
receive training sponsored by Port Dol-
phin, with topics to include, at min-
imum, implementation of the moni-
toring protocol, identification of ma-
rine mammals, and reporting require-
ments. The PSOs shall be responsible
for visually locating marine mammals
in the shutdown and disturbance zones
and, to the extent possible, identifying
the species. PSOs shall record, at min-
imum, the following information:

(i) A count of all marine mammals
observed by species, sex, and age class,
when possible.

(ii) Their location within the shut-
down or disturbance zone, and their re-
action (if any) to construction activi-
ties, including direction of movement.

(iii) Activity that is occurring at the
time of observation, including time
that activity begins and ends, any
acoustic or visual disturbance, and
time of the observation.

(iv) Environmental conditions, in-
cluding wind speed, wind direction, vis-
ibility, and temperature.

(2) Port Dolphin shall sponsor a
training course to designated crew
members assigned to vessels associated
with construction activities or support
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of operations who will have responsibil-
ities for watching for marine mam-
mals. This course shall cover topics in-
cluding, but not limited to, descrip-
tions of the marine mammals found in
the area, mitigation and monitoring
requirements contained in a LOA,
sighting log requirements, provisions
of NMFS Vessel Strike Avoidance
Measures and Reporting for Mariners,
and procedures for reporting injured or
dead marine mammals.

(3) Monitoring shall be conducted
using appropriate binoculars, such as
8x50 marine binoculars. When possible,
digital video or still cameras shall also
be used to document the behavior and
response of marine mammals to con-
struction activities or other disturb-
ances.

(4) Bach PSO shall have two-way
communication capability for contact
with other PSOs or work crews. PSOs
shall implement shut-down or delay
procedures when applicable by calling
for the shut-down to the equipment/
vessel operator.

(5) A GPS unit and/or appropriate
range finding device shall be used for
determining the observation location
and distance to marine mammals, ves-
sels, and construction equipment.

(b) Acoustic monitoring program:

(1) Acoustic monitoring must be con-
ducted in accordance with the NMFS-
approved acoustic monitoring plan.

(2) Port Dolphin shall provide NMFS
with empirically measured source level
data for designated sources of sound as-
sociated with Port construction and
operation activities and shall verify
distances to relevant sound thresholds.
Measurements shall be carefully co-
ordinated with sound-producing activi-
ties.

(3) [Reserved]

(¢) Reporting—Port Dolphin must
implement the following reporting re-
quirements:

(1) A report of data collected during
monitoring shall be submitted to
NMFS following conclusion of con-
struction activities. Subsequent re-
ports concerning Port operations shall
be submitted annually. The reports
shall include:

(i) All data required to be collected
during monitoring, as described under
§217.156(a) of this chapter, including
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observation dates, times, and condi-
tions;

(ii) Correlations of observed behavior
with activity type and received levels
of sound, to the extent possible; and

(iii) Estimations of total incidental
take of marine mammals, extrapolated
from observed incidental take.

(2) Port Dolphin shall also submit a
report(s) concerning the results of all
acoustic monitoring. Acoustic moni-
toring reports shall include informa-
tion as described in a NMFS-approved
acoustic monitoring plan.

(3) Reporting injured or dead marine
mammals:

(i) In the unanticipated event that
the specified activity clearly causes
the take of a marine mammal in a
manner prohibited by a LOA (if issued),
such as an injury (Level A harass-
ment), serious injury, or mortality,
Port Dolphin shall immediately cease
the specified activities and report the
incident to the Chief of the Permits
and Conservation Division, Office of
Protected Resources, NMFS, and the
Southeast Regional Stranding Coordi-
nator, NMFS. The report must include
the following information:

(A) Time and date of the incident;

(B) Description of the incident;

(C) Environmental conditions (e.g.,
wind speed and direction, Beaufort sea
state, cloud cover, and visibility);

(D) Description of all marine mam-
mal observations in the 24 hours pre-
ceding the incident;

(E) Species identification or descrip-
tion of the animal(s) involved;

(F) Fate of the animal(s); and

(G) Photographs or video footage of
the animal(s).

Activities shall not resume until
NMFS is able to review the cir-
cumstances of the prohibited take.
NMFS will work with Port Dolphin to
determine what measures are nec-
essary to minimize the likelihood of
further prohibited take and ensure
MMPA compliance. Port Dolphin may
not resume their activities until noti-
fied by NMF'S.

(ii) In the event that Port Dolphin
discovers an injured or dead marine
mammal, and the lead PSO determines
that the cause of the injury or death is
unknown and the death is relatively re-
cent (e.g., in less than a moderate state
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of decomposition), Port Dolphin shall
immediately report the incident to the
Chief of the Permits and Conservation
Division, Office of Protected Re-
sources, NMF'S, and the Southeast Re-
gional Stranding Coordinator, NMFS.
The report must include the same in-
formation identified in §217.156(b)(3)(i)
of this chapter. Activities may con-
tinue while NMFS reviews the -cir-
cumstances of the incident. NMFS will
work with Port Dolphin to determine
whether additional mitigation meas-
ures or modifications to the activities
are appropriate.

(iii) In the event that Port Dolphin
discovers an injured or dead marine
mammal, and the lead PSO determines
that the injury or death is not associ-
ated with or related to the activities
authorized in the LOA (e.g., previously
wounded animal, carcass with mod-
erate to advanced decomposition, or
scavenger damage), Port Dolphin shall
report the incident to the Chief of the
Permits and Conservation Division, Of-
fice of Protected Resources, NMFS, and
the Southeast Regional Stranding Co-
ordinator, NMFS, within 24 hours of
the discovery. Port Dolphin shall pro-
vide photographs or video footage or
other documentation of the stranded
animal sighting to NMFS.

(4) Annual reports. (i) A report sum-
marizing all marine mammal moni-
toring and construction activities shall
be submitted to NMFS, Office of Pro-
tected Resources, and NMFS, South-
east Regional Office (specific contact
information to be provided in LOA) fol-
lowing the conclusion of construction
activities. Thereafter, Port Dolphin
shall submit annual reports summa-
rizing operations activities.

(ii) The annual reports shall include
data collected for each marine mam-
mal species observed in the project
area. Description of marine mammal
behavior, overall numbers of individ-
uals observed, frequency of observa-
tion, and any behavioral changes and
the context of the changes relative to
activities shall also be included in the
reports. Additional information that
shall be recorded during activities and
contained in the reports include: date
and time of marine mammal detec-
tions, weather conditions, species iden-
tification, approximate distance from
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the source, and activity at the con-
struction site when a marine mammal
is sighted. Port Dolphin shall extrapo-
late observed incidences of take to pro-
vide an estimate of actual incidences of
take.

(5) Five-year comprehensive report. (i)
Port Dolphin shall submit a draft com-
prehensive final report to NMF'S, Office
of Protected Resources, and NMFS,
Southeast Regional Office (specific
contact information to be provided in
LOA) 180 days prior to the expiration of
the regulations. This comprehensive
technical report shall provide full doc-
umentation of methods, results, and in-
terpretation of all monitoring during
the first 4.5 years of the activities con-
ducted under the regulations in this
subpart.

(ii) Port Dolphin shall submit a re-
vised final comprehensive technical re-
port, including all monitoring results
during the entire period of the LLOAs, 90
days after the end of the period of ef-
fectiveness of the regulations to
NMFS, Office of Protected Resources,
and NMFS, Southeast Regional Office
(specific contact information to be pro-
vided in LOA).

§217.157 Letters of Authorization.

(a) To incidentally take marine
mammals pursuant to these regula-
tions, Port Dolphin must apply for and
obtain a LOA.

(b) A LOA, unless suspended or re-
voked, may be effective for a period of
time not to exceed the expiration date
of these regulations.

(c) If an LOA expires prior to the ex-
piration date of these regulations, Port
Dolphin must apply for and obtain a re-
newal of the LOA.

(d) In the event of projected changes
to the activity or to mitigation and
monitoring measures required by an
LOA, Port Dolphin must apply for and
obtain a modification of the LOA as de-
scribed in §217.158 of this chapter.

(e) The LOA shall set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least prac-
ticable adverse impact (i.e., mitigation)
on the species, its habitat, and on the
availability of the species for subsist-
ence uses; and
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(3) Requirements for monitoring and
reporting.

(f) Issuance of the LOA shall be based
on a determination that the level of
taking will be consistent with the find-
ings made for the total taking allow-
able under these regulations.

(g) Notice of issuance or denial of a
LOA shall be published in the FEDERAL
REGISTER within 30 days of a deter-
mination.

§217.158 Renewals and modifications
of Letters of Authorization.

(a) A LOA issued under §§216.106 and
217.157 of this chapter for the activity
identified in §217.151(a) of this chapter
shall be renewed or modified upon re-
quest by the applicant, provided that:

(1) The proposed specified activity
and mitigation, monitoring, and re-
porting measures, as well as the antici-
pated impacts, are the same as those
described and analyzed for these regu-
lations (excluding changes made pursu-
ant to the adaptive management provi-
sion in §217.158(c)(1) of this chapter).

(2) NMFS determines that the miti-
gation, monitoring, and reporting
measures required by the previous LOA
under these regulations were imple-
mented.

(b) For LOA modification or renewal
requests by the applicant that include
changes to the activity or the mitiga-
tion, monitoring, or reporting (exclud-
ing changes made pursuant to the
adaptive management provision in
§217.158(c)(1) of this chapter) that do
not change the findings made for the
regulations or result in no more than a
minor change in the total estimated
number of takes (or distribution by
species or years), NMFS may publish a
notice of proposed LOA in the FEDERAL
REGISTER, including the associated
analysis of the change, and solicit pub-
lic comment before issuing the LOA.

(c) A LOA issued under §§216.106 and
217.157 of this chapter for the activity
identified in §217.151(a) of this chapter
may be modified by NMFS under the
following circumstances:

(1) Adaptive Management—NMFS
may modify (including augment) the
existing mitigation, monitoring, or re-
porting measures (after consulting
with Port Dolphin regarding the prac-
ticability of the modifications) if doing
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so creates a reasonable likelihood of
more effectively accomplishing the
goals of the mitigation and monitoring
set forth in the preamble for these reg-
ulations.

(i) Possible sources of data that could
contribute to the decision to modify
the mitigation, monitoring, or report-
ing measures in an LOA:

(A) Results from Port Dolphin’s mon-
itoring from the previous year(s).

(B) Results from other marine mam-
mal and/or sound research or studies.

(C) Any information that reveals ma-
rine mammals may have been taken in
a manner, extent or number not au-
thorized by these regulations or subse-
quent LOAs.

(ii) If, through adaptive management,
the modifications to the mitigation,
monitoring, or reporting measures are
substantial, NMFS will publish a no-
tice of proposed LOA in the FEDERAL
REGISTER and solicit public comment.

(2) Emergencies—If NMFS deter-
mines that an emergency exists that
poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in §217.153(b) of this
chapter, an LOA may be modified with-
out prior notice or opportunity for pub-
lic comment. Notice would be pub-
lished in the FEDERAL REGISTER within
30 days of the action.

Subpart Q [Reserved]

Subpart R—Taking of Marine
Mammals Incidental to Oper-
ation and Maintenance of the
Neptune Liquefied Natural
G?ts Facility Off Massachu-
setts

SOURCE: 76 FR 34172, June 13, 2011, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 76 FR 34172, June
13, 2011, subpart R was added, effective July
11, 2011, through July 10, 2016.

§217.170 Specified activity and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to Neptune LNG LLC (Neptune)
and those persons it authorizes to con-
duct activities on its behalf for the
taking of marine mammals that occurs
in the area outlined in paragraph (b) of
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this section and that occur incidental
to commissioning and operation, in-
cluding maintenance and repair activi-
ties, at the Neptune Deepwater Port
(Port).

(b) The taking of marine mammals
by Neptune may be authorized in a
Letter of Authorization only if it oc-
curs at the Neptune Deepwater Port
within Outer Continental Shelf blocks
NK 19-04 65625 and NK 19-04 6575, which
are located at approximately 42°28'09”
N. lat and 70°36'22” W. long.

§217.171 Effective dates.

Regulations in this subpart are effec-
tive from July 11, 2011, through July 10,
2016.

[76 FR 35996, June 21, 2011]

§217.172 Permissible methods of tak-
ing.

(a) Under Letters of Authorization
issued pursuant to §§216.106 and 217.177
of this chapter, the Holder of the Let-
ter of Authorization (hereinafter
“Neptune’’) may incidentally, but not
intentionally, take marine mammals
within the area described in §217.170(b),
provided the activity is in compliance
with all terms, conditions, and require-
ments of the regulations in this sub-
part and the appropriate Letter of Au-
thorization.

(b) The incidental take of marine
mammals under the activities identi-
fied in §217.170(a) is limited to the fol-
lowing species and is limited to Level
B Harassment:

(1) Mysticetes:

(i) North Atlantic right whale
(Eubalaena glacialis)—120 (an average of
24 annually).

(ii) Fin whale (Balaenoptera
physalus)—145 (an average of 29 annu-
ally).

(iii) Humpback whale (Megaptera
novaeangliae)—390 (an average of 78 an-
nually).

(iv) Minke whale (Balaenoptera

acutorostrata)—90 (an average of 18 an-
nually).

(v) Sei whale (Balaenoptera borealis)—
60 (an average of 12 annually).

(2) Odontocetes:

i) Long-finned pilot whale
(Globicephala melas)—5b95 (an average of
119 annually).
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(ii) Atlantic white-sided dolphin
(Lagenorhynchus acutus)—1,935 (an av-
erage of 387 annually).

(iii) Bottlenose dolphin (Tursiops
truncatus)—50 (an average of 10 annu-
ally).

(iv) Common dolphin (Delphinus del-
phis)—100 (an average of 20 annually).

(v) Risso’s dolphin (Grampus griseus)—
100 (an average of 20 annually).

(vi) Killer whale (Orcinus orca)—100
(an average of 20 annually).

(vii) Harbor porpoise (Phocoena
phocoena)—25 (an average of 5 annu-
ally).

(3) Pinnipeds:

(i) Harbor seal (Phoca vitulina)—175
(an average of 15 annually).

(ii) Gray seal (Halichoerus grypus)—75
(an average of 15 annually).

§217.173 Prohibitions.

Notwithstanding takings con-
templated in §217.170 and authorized by
a Letter of Authorization issued under
§§216.106 and 217.177 of this chapter, no
person in connection with the activi-
ties described in §217.170 may:

(a) Take any marine mammal not
specified in §217.172(b);

(b) Take any marine mammal speci-
fied in §217.172(b) other than by inci-
dental, unintentional Level B Harass-
ment;

(c) Take a marine mammal specified
in §217.172(b) if such taking results in
more than a negligible impact on the
species or stocks of such marine mam-
mal; or

(d) Violate, or fail to comply with,
the terms, conditions, and require-
ments of this subpart or a Letter of
Authorization issued under §§216.106
and 217.177 of this chapter.

§217.174 Mitigation.

(a) When conducting the activities
identified in §217.170(a), the mitigation
measures contained in the Letter of
Authorization issued under §§216.106
and 217.177 must be implemented.
These mitigation measures include but
are not limited to:

(1) Major Repairs (May 1-November
30):

(i) During repairs, if a marine mam-
mal is detected within 0.6 mi (1 km) of
the repair vessel (or acoustically), the
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vessel superintendent or on-deck super-
visor shall be notified immediately.
The vessel’s crew will be put on a
heightened state of alert. The marine
mammal will be monitored constantly
to determine if it is moving toward the
repair area.

(i) Repair vessels shall cease any
movement in the area if a marine
mammal other than a right whale is
sighted within or approaching to a dis-
tance of 100 yd (91 m) from the oper-
ating repair vessel. Repair vessels shall
cease any movement in the construc-
tion area if a right whale is sighted
within or approaching to a distance of
500 yd (457 m) from the operating ves-
sel. Vessels transiting the repair area,
such as pipe haul barge tugs, shall also
be required to maintain these separa-
tion distances.

(iii) Repair vessels shall cease all
sound emitting activities if a marine
mammal other than a right whale is
sighted within or approaching to a dis-
tance of 100 yd (91 m) or if a right
whale is sighted within or approaching
to a distance of 500 yd (457 m), from the
operating repair vessel. The back-cal-
culated source level, based on the most
conservative cylindrical model of
acoustic energy spreading, is estimated
to be 139 dB re 1 uPa.

(iv) Repair activities may resume
after the marine mammal is positively
reconfirmed outside the established
zones (either 500 yd (457 m) or 100 yd (91
m), depending upon species) or if the
marine mammal has not been re-sight-
ed in the established zones for 30 min-
utes.

(v) While under way, all repair ves-
sels shall remain 500 yd (457 m) away
from right whales and 100 yd (91 m)
away from all other marine mammals,
unless constrained by human safety
concerns or navigational constraints.

(vi) All repair vessels 300 gross tons
or greater must maintain a speed of 10
knots (18.5 km/hr) or less. Vessels less
than 300 gross tons carrying supplies or
crew between the shore and the repair
site must contact the Mandatory Ship
Reporting System, the U.S. Coast
Guard (USCG), or the protected species
observers (PSOs) at the repair site be-
fore leaving shore for reports of recent
right whale sightings or active Dy-
namic Management Areas (DMAs) and,
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consistent with navigation safety, re-
strict speeds to 10 knots (18.5 km/hr) or
less within 5 mi (8 km) of any recent
sighting location and within any exist-
ing DMA.

(vii) Vessels transiting through the
Cape Cod Canal and Cape Cod Bay
(CCB) between January 1 and May 15
must reduce speeds to 10 knots (18.5
km/hr) or less, follow the recommended
routes charted by NOAA to reduce
interactions between right whales and
shipping traffic, and avoid aggrega-
tions of right whales in the eastern
portion of CCB.

(2) Major Repairs (December 1-April
30): If unplanned/emergency repair ac-
tivities cannot be conducted between
May 1 and November 30, then Neptune
shall implement the following mitiga-
tion measures in addition to those list-
ed in §217.174(a)(1)(i) through (vii):

(i) If on-board PSOs do not have at
least 0.6-mi (1-km) visibility, they shall
call for a shutdown of repair activities.
If dive operations are in progress, then
they shall be halted and divers brought
on board until visibility is adequate to
see a 0.6-mi (1-km) range. At the time
of shutdown, the use of thrusters must
be minimized to the lowest level need-
ed to maintain personnel safety. If
there are potential safety problems due
to the shutdown, the captain must de-
cide what operations can safely be shut
down and shall document such activi-
ties in the data log.

(ii) Prior to leaving the dock to begin
transit, the barge must contact one of
the PSOs on watch to receive an up-
date of sightings within the visual ob-
servation area. If the PSO has observed
a North Atlantic right whale within 30
minutes of the transit start, the vessel
shall hold for 30 minutes and again
seek clearance to leave from the PSOs
on board. PSOs will assess whale activ-
ity and visual observation ability at
the time of the transit request to clear
the barge for release and will grant
clearance if no North Atlantic right
whales have been sighted in the last 30
minutes in the visual observation area.

(iii) Neptune or its contractor shall
provide a half-day training course to
designated crew members assigned to
the transit barges and other support
vessels who will have responsibilities
for watching for marine mammals.
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This course shall cover topics includ-
ing, but not limited to, descriptions of
the marine mammals found in the area,
mitigation and monitoring require-
ments contained in the Letter of Au-
thorization, sighting log requirements,
and procedures for reporting injured or
dead marine mammals. These des-
ignated crew members shall be re-
quired to keep watch on the bridge and
immediately notify the navigator of
any whale sightings. All watch crew
members shall sign into a bridge log
book upon start and end of watch.
Transit route, destination, sea condi-
tions, and any protected species
sightings/mitigation actions during
watch shall be recorded in the log
book. Any whale sightings within 3,281
ft (1,000 m) of the vessel shall result in
a high alert and slow speed of 4 knots
(7.4 km/hr) or less. A sighting within
2,461 ft (750 m) shall result in idle speed
and/or ceasing all movement.

(iv) The material barges and tugs
used for repair work shall transit from
the operations dock to the work sites
during daylight hours, when possible,
provided the safety of the vessels is not
compromised. Should transit at night
be required, the maximum speed of the
tug shall be 5 knots (9.3 km/hr).

(v) Consistent with navigation safe-
ty, all repair vessels must maintain a
speed of 10 knots (18.5 km/hr) or less
during daylight hours. All vessels shall
operate at 5 knots (9.3 km/hr) or less at
all times within 3.1 mi (6 km) of the re-
pair area.

(3) Speed Restrictions in Seasonal
Management Areas (SMAs): Repair ves-
sels and shuttle regasification vessels
(SRVs) shall transit at 10 knots (18.5
km/hr) or less in the following seasons
and areas, which either correspond to
or are more restrictive than the times
and areas in NMFS’ regulations at 50
CFR 224.105 that implement speed re-
strictions to reduce the likelihood and
severity of ship strikes of right whales:

(i) CCB SMA from January 1 through
May 15, which includes all waters in
CCB, extending to all shorelines of the
Bay, with a northern boundary of 42°12’
N. latitude;

(ii) Off Race Point SMA year round,
which is bounded by straight lines con-
necting the following coordinates in
the order stated: 42°30° N. 69°45" W.;
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thence to 42°30" N. 70°30" W.; thence to
42°12" N. 70°30° W.; thence to 42°12" N.
70°12" W.; thence to 42°04’56.5” N. 70°12
W.; thence along mean high water line
and inshore limits of COLREGS limit
to a latitude of 41°40" N.; thence due
east to 41°41’ N. 69°45" W.; thence back
to starting point; and

(iii) Great South Channel (GSC) SMA
from April 1 through July 31, which is
bounded by straight lines connecting
the following coordinates in the order
stated:

(A) 42°30" N. 69°45" W.
(B) 41°40" N. 69°45’ W.
(C) 41°00” N. 69°05" W.
(D) 42°09’ N. 67°08'24” W.
(E) 42°30° N. 67°27 W.
(F') 42°30" N. 69°45" W.

(4) Additional Mitigation Measures:

(i) When approaching and departing
from the Neptune Port, SRVs shall use
the Boston Traffic Separation Scheme
(TSS) starting and ending at the en-
trance to the GSC. Upon entering the
TSS, the SRV shall go into a ‘‘height-
ened awareness’ mode of operation.

(ii) In the event that a whale is vis-
ually observed within 0.6 mi (1 km) of
the Port or a confirmed acoustic detec-
tion is reported on either of the two
auto-detection buoys (ABs) closest to
the Port, departing SRVs shall delay
their departure from the Port, unless
extraordinary circumstances, defined
in the Marine Mammal Detection,
Monitoring, and Response Plan (the
Plan), require that the departure is not
delayed. The departure delay shall con-
tinue until either the observed whale
has been visually (during daylight
hours) confirmed as more than 0.6 mi (1
km) from the Port or 30 minutes have
passed without another confirmed de-
tection either acoustically within the
acoustic detection range of the two
ABs closest to the Port or visually
within 0.6 mi (1 km) from Neptune.

(iii) SRVs that are approaching or de-
parting from the Port and are within
the Area to be Avoided (ATBA) sur-
rounding Neptune shall remain at least
0.6 mi (1 km) away from any visually
detected right whales and at least 100
yvd (91 m) away from all other visually
detected whales unless extraordinary
circumstances, as defined in Section 1.2
of the Plan, require that the vessel
stay its course. The ATBA is defined in
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33 CFR 150.940. It is the largest area of
the Port marked on nautical charts,
and it is enforceable by the USCG in
accordance with the 33 CFR 150.900 reg-
ulations. The Vessel Master shall des-
ignate at least one lookout to be exclu-
sively and continuously monitoring for
the presence of marine mammals at all
times while the SRV is approaching or
departing Neptune.

(iv) Neptune shall ensure that other
vessels providing support to Port oper-
ations during regasification activities
that are approaching or departing from
the Port and are within the ATBA shall
be operated so as to remain at least 0.6
mi (1 km) away from any visually de-
tected right whales and at least 100 yd
(91 m) from all other visually detected
whales.

(v) PSOs shall direct a moving vessel
to slow to idle if a baleen whale is seen
less than 0.6 mi (1 km) from the vessel.

(vi) Use of lights during repair or
maintenance activities shall be limited
to areas where work is actually occur-
ring, and all other lights must be ex-
tinguished. Lights must be
downshielded to illuminate the deck
and shall not intentionally illuminate
surrounding waters, so as not to at-
tract whales or their prey to the area.

(vii) Neptune must immediately sus-
pend any repair and maintenance or
operations activities if a dead or in-
jured marine mammal is found in the
vicinity of the project area, and the
death or injury of the animal could be
attributable to the Port facility activi-
ties. Upon finding a dead or injured
marine mammal, Neptune must con-
tact NMFS, the Northeast Stranding
and Disentanglement Program, and the
USCG. NMFS will review the docu-
mentation submitted by the PSO and
attempt to attribute a cause of death.
Activities shall not resume until re-
view and approval has been given by
NMFS.

(5) Additional mitigation measures as
contained in a Letter of Authorization
issued under §§216.106 and 217.177 of this
chapter.

(b) [Reserved]

§217.175 Requirements for monitoring
and reporting.

(a) Visual Monitoring Program:

50 CFR Ch. Il (10-1-14 Edition)

(1) Neptune shall employ PSOs dur-
ing maintenance- and repair-related
activities on each vessel that has a dy-
namic positioning system. Two (2)
PSOs shall be on-duty at all times. All
PSOs must receive NMFS-approved
PSO training and be approved in ad-
vance by NMFS after a review of their
qualifications.

(2) Qualifications for these PSOs
shall include direct field experience on
a marine mammal observation vessel
and/or aerial surveys in the Atlantic
Ocean/Gulf of Mexico.

(3) The PSOs (one primary and one
secondary) are responsible for visually
locating marine mammals at the
ocean’s surface and, to the extent pos-
sible, identifying the species. The pri-
mary PSO shall act as the identifica-
tion specialist, and the secondary PSO
shall serve as data recorder and also
assist with identification. Both PSOs
shall have responsibility for moni-
toring for the presence of marine mam-
mals.

(4) The PSOs shall monitor the main-
tenance/repair area using the naked
eye, hand-held binoculars, and/or power
binoculars.

(56) The PSOs shall scan the ocean
surface during maintenance- and re-
pair-related activities and record all
sightings in marine mammal field
sighting logs. Observations of marine
mammals shall be identified to the spe-
cies or the lowest taxonomic level pos-
sible, and their relative position in re-
lation to the vessel shall be recorded.

(6) While a SRV is navigating within
the designated TSS, three people have
lookout duties on or near the bridge of
the ship including the SRV Master, the
Officer-of-the-Watch, and the Helms-
man on watch.

(7) In addition to standard watch pro-
cedures, while the SRV is within the
ATBA and/or while actively engaging
in the use of thrusters, an additional
lookout shall be designated to exclu-
sively and continuously monitor for
marine mammals. Once the SRV is
moored and regasification activities
have begun, the vessel is no longer con-
sidered in ‘‘heightened awareness’ sta-
tus.

(8) At the conclusion of regasification
activities, when the SRV is prepared to
depart from the Port, the Master shall
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once again ensure that the responsibil-
ities as defined in the Plan are carried
out. All sightings of marine mammals
by the designated lookout, individuals
posted to navigational lookout duties,
and/or any other crew member while
the SRV is within the TSS, in transit
to the ATBA, within the ATBA, and/or
when actively engaging in the use of
thrusters shall be immediately re-
ported to the Officer-of-the-Watch who
shall then alert the Master.

(b) Passive Acoustic
(PAM) Program:

(1) Neptune shall work with NMFS,
Stellwagen Bank National Marine
Sanctuary (SBNMS), and other sci-
entists to install and monitor an array
of passive acoustic detection buoys in
the Boston TSS that meets the criteria
specified in the recommendations de-
veloped by NOAA through consultation
with the USCG under the National Ma-
rine Sanctuary Act (NMSA). The sys-
tem shall provide near real-time infor-
mation on the presence of vocalizing
whales in the shipping lanes.

(2) Neptune shall work with NMFS,
SBNMS, and other scientists to mon-
itor the archival array of acoustic re-
cording units (ARUs), or ‘‘pop-ups,”’
around the Port that meets the criteria
specified in the program developed by
NOAA in consultation with the USCG
under the NMSA. The ARUs shall re-
main in place for 5 years following ini-
tiation of operations to monitor the ac-
tual acoustic output of port operations
and alert NOAA to any unanticipated
adverse effects of port operations, such
as large-scale abandonment of the area
or greater acoustic impacts than pre-
dicted through modeling.

(3) Passive acoustic devices shall be
actively monitored for detections by a
NMFS-approved bioacoustic techni-
cian.

(4) Repair Activity PAM Measures:
PAM, in addition to that required in
this section of these regulations, shall
be required, on a case-by-case basis,
during both planned and emergency re-
pair activities in order to better detect
right whales in the area of repair work
and to collect additional data on the
noise levels produced during repair and
maintenance activities.

(i) Neptune shall work with NOAA
(NMFS and SBNMS) to evaluate when
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to install and maintain an array of
real-time passive acoustic detection
buoys to provide early warnings for po-
tential occurrence of right whales in
the vicinity of the repair area. The
number of passive acoustic detection
buoys installed around the activity
site, if deemed necessary, shall be com-
mensurate with the type and spatial
extent of maintenance/repair work re-
quired, but must be sufficient to detect
vocalizing right whales within the 120-
dB impact zone.

(ii) Neptune shall provide NMFS with
empirically measured source level data
for all sources of noise associated with
Port maintenance and repair activities.
Measurements shall be carefully
planned and coordinated with noise-
producing activities and shall be col-
lected from the passive detection net-
work.

(56) SRV Regasification PAM Meas-
ures: Source levels associated with dy-
namic positioning of SRVs at the
buoys shall be estimated using empir-
ical measurements collected from a
platform positioned as close as prac-
ticable to thrusters while in use.

(c) Neptune must implement the fol-
lowing reporting requirements:

(1) Because the Port is within the
Mandatory Ship Reporting Area
(MSRA), all SRVs transiting to and
from the Port must report their activi-
ties to the mandatory reporting sec-
tion of the USCG to remain apprised of
North Atlantic right whale movements
within the area. All vessels entering
and exiting the MSRA must report
their activities to WHALESNORTH.
Any North Atlantic right whale
sightings must be reported to the
NMF'S Sighting Advisory System.

(2) Repair work reports. (i) For major
repair work associated with the pipe-
line lateral or other port components,
Neptune shall notify the appropriate
NOAA personnel as soon as practicable
after it is determined that repair work
must be conducted.

(ii) During maintenance and repair of
the pipeline lateral or other port com-
ponents, weekly status reports must be
provided to NOAA. The weekly report
must include data collected for each
distinct marine mammal species ob-
served in the project area during the
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period of the repair activity. The week-
1y reports shall include the following:

(A) The location, time, and nature of
the pipeline lateral activities;

(B) Whether the dynamic position
(DP) system was operated and, if so,
the number of thrusters used and the
time and duration of DP operation;

(C) Marine mammals observed in the
area (number, species, age group, and
initial behavior);

(D) The distance of observed marine
mammals from the repair activities;

(E) Observed marine mammal behav-
iors during the sighting;

(F) Whether any mitigation measures
were implemented;

(G) Weather conditions (sea state,
wind speed, wind direction, ambient
temperature, precipitation, and per-
cent cloud cover, etc.);

(H) Condition of the marine mammal
observation (visibility and glare); and

(I) Details of passive acoustic detec-
tions and any action taken in response
to those detections.

(iii) For all minor repair work, Nep-
tune must notify NOAA regarding
when and where the repair/mainte-
nance work is to take place along with
a tentative schedule and description of
the work, as soon as practicable after
it is determined that repair work must
be conducted. Vessel crews shall
record/document any marine mammal
sightings during the work period.

(iv) At the conclusion of all minor re-
pair work, Neptune shall provide NOAA
with a report describing any marine
mammal sightings, the type of work
taking place when the sighting oc-
curred, and any avoidance actions
taken during the repair/maintenance
work.

(3) Incident reports. During all phases
of project repair/maintenance activi-
ties and operation, sightings of any in-
jured or dead marine mammals must be
reported immediately to the Chief,
Permits, Conservation and Education
Division or staff member and the
Northeast Stranding and
Disentanglement Program, regardless
of whether the injury or death is
caused by project activities. If the in-
jury or death was caused by a project
vessel (e.g., SRV, support vessel, or
construction vessel), the USCG must be
notified immediately, and a full report
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must be provided to NMFS. Activities
will not resume until review and ap-
proval has been given by NMFS. The
report must include the following in-
formation:

(i) Time, date, and location (latitude/
longitude) of the incident;

(ii) The name and type of vessel in-
volved;

(iii) The vessel’s speed during the in-
cident;

(iv) Description of the incident;

(v) Water depth;

(vi) Environmental conditions (e.g.,
wind speed and direction, sea state,
cloud cover, and visibility);

(vii) Species identification or descrip-
tion of the animal;

(viii) The fate of the animal; and

(ix) Photographs or video footage of
the animal (if equipment is available).

(4) Annual reports. (i) An annual re-
port on marine mammal monitoring
and mitigation shall be submitted to
NMFS, Office of Protected Resources,
and NMFS, Northeast Regional Office
(specific contact information to be pro-
vided in Letter of Authorization), on
August 1 of each year. The annual re-
port shall cover the time period of Jan-
uary 1 through December 31 of each
year of activity.

(ii) The annual report shall include
data collected for each distinct marine
mammal species observed in the
project area in the Massachusetts Bay
during the period of Port operations
and repair/maintenance activities. The
annual report shall also include a de-
scription of marine mammal behavior,
overall numbers of individuals ob-
served, frequency of observation, and
any behavioral changes and the con-
text of the changes relative to oper-
ation and repair/maintenance activi-
ties. Additional information that shall
be recorded by Neptune or its con-
tractor during operations and repair/
maintenance activities and contained
in the reports include: results of empir-
ical source level estimation for thrust-
ers while in use and activities associ-
ated with maintenance and repair
events, date and time of marine mam-

mal detections (visually or acous-
tically), weather conditions, species
identification, approximate distance

from the source, activity of the vessel
when a marine mammal is sighted, and
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whether thrusters were in use and, if
50, how many at the time of the sight-
ing.

(5) Five-year comprehensive report. (i)
Neptune shall submit a draft com-
prehensive final report to NMFS, Office
of Protected Resources, and NMFS,
Northeast Regional Office (specific
contact information to be provided in
Letter of Authorization), 180 days prior
to the expiration of the regulations.
This comprehensive technical report
shall provide full documentation of
methods, results, and interpretation of
all monitoring during the first four and
a half years of the LOA.

(ii) Neptune shall submit a revised
final comprehensive technical report,
including all monitoring results during
the entire period of the LOAs, 90 days
after the end of the period of effective-
ness of the regulations to NMFS, Office
of Protected Resources, and NMFS,
Northeast Regional Office (specific
contact information to be provided in
Letter of Authorization).

§217.176 Applications for Letters of
Authorization.

(a) To incidentally take marine
mammals pursuant to these regula-
tions, the U.S. Citizen (as defined by
§216.103) conducting the activity iden-
tified in §217.170(a) (i.e., Neptune) must
apply for and obtain either an initial
Letter of Authorization in accordance
with §217.177 or a renewal under
§217.178.

(b) [Reserved]

§217.177 Letters of Authorization.

(a) A Letter of Authorization, unless
suspended or revoked, shall be valid for
a period of time not to exceed the pe-
riod of validity of this subpart.

(b) The Letter of Authorization shall
set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least prac-
ticable adverse impact on the species,
its habitat, and on the availability of
the species for subsistence uses (i.e.,
mitigation); and

(3) Requirements for
monitoring and reporting.

(c) Issuance and renewal of the Let-
ter of Authorization shall be based on a
determination that the total number of

mitigation,
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marine mammals taken by the activity
as a whole will have no more than a
negligible impact on the affected spe-
cies or stock of marine mammal(s).

§217.178 Renewal of Letters of Author-
ization and adaptive management.

(a) A Letter of Authorization issued
under §§216.106 and 217.177 of this chap-
ter for the activity identified in
§217.170(a) shall be renewed upon re-
quest by the applicant or determina-
tion by NMFS and the applicant that
modifications are appropriate pursuant
to the adaptive management compo-
nent of these regulations, provided
that:

(1) NMF'S is notified that the activity
described in the application submitted
under §217.176 will be undertaken and
that there will not be a substantial
modification to the described work,
mitigation or monitoring undertaken
during the upcoming 12 months;

(2) NMFS receives the monitoring re-
ports required under §217.175(c)(1)-(4);
and

(3) NMFS determines that the miti-
gation, monitoring and reporting meas-
ures required under §§217.174 and 217.175
and the Letter of Authorization issued
under §§216.106 and 217.177 of this chap-
ter were undertaken and will be under-
taken during the upcoming annual pe-
riod of validity of a renewed Letter of
Authorization.

(b) If either a request for a renewal of
a Letter of Authorization issued under
§§216.106 and 217.178 or a determination
by NMFS and the applicant that modi-
fications are appropriate pursuant to
the adaptive management component
of these regulations indicates that a
substantial modification, as deter-
mined by NMF'S, to the described work,
mitigation or monitoring undertaken
during the upcoming season will occur,
NMFS will provide the public a period
of 30 days for review and comment on
the request. Review and comment on
renewals of Letters of Authorization
are restricted to:

(1) New cited information and data
indicating that the determinations
made in this document are in need of
reconsideration, and

(2) Proposed substantive changes to
the mitigation and monitoring require-
ments contained in these regulations
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or in the current Letter of Authoriza-
tion.

(c) A notice of issuance or denial of a
renewal of a Letter of Authorization
will be published in the FEDERAL REG-
ISTER.

(d) Adaptive Management—NMFS
may modify or augment the existing
mitigation or monitoring measures
(after consulting with Neptune regard-
ing the practicability of the modifica-
tions) if doing so creates a reasonable
likelihood of more effectively accom-
plishing the goals of mitigation and
monitoring set forth in the preamble of
these regulations. Below are some of
the possible sources of new data that
could contribute to the decision to
modify the mitigation or monitoring
measures:

(1) Results from Neptune’s moni-
toring from the previous year;

(2) Results from general
mammal and sound research; or

(3) Any information which reveals
that marine mammals may have been
taken in a manner, extent or number
not authorized by these regulations or
subsequent LOAS.

marine

§217.179 Modifications of Letters of
Authorization.

(a) Except as provided in paragraph
(b) of this section, no substantive
modification (including withdrawal or
suspension) to the Letter of Authoriza-
tion issued by NMFS, pursuant to
§§216.106 and 217.177 of this chapter and
subject to the provisions of this sub-
part shall be made until after notifica-
tion and an opportunity for public
comment has been provided. For pur-
poses of this paragraph, a renewal of a
Letter of Authorization under §217.178,
without modification (except for the
period of validity), is not considered a
substantive modification.

(b) If the Assistant Administrator de-
termines that an emergency exists that
poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in §217.172(b), a
Letter of Authorization issued pursu-
ant to §§216.106 and 217.177 of this chap-
ter may be substantively modified
without prior notification and an op-
portunity for public comment. Notifi-
cation will be published in the FED-
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ERAL REGISTER within 30 days subse-
quent to the action.

Subparts S-T [Reserved]

Subpart U—Taking Of Marine
Mammals Incidental To The
Port of Anchorage Marine Ter-
minal Redevelopment Project

§217.200 Specified activities and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to the incidental taking of those
marine mammals specified in
§217.202(b) by the Port of Anchorage
and the U.S. Department of Transpor-
tation Maritime Administration
(MARAD), and those persons it author-
izes to engage in construction activi-
ties associated with the Port of An-
chorage Marine Terminal Redevelop-
ment Project, specifically in-water pile
driving, at the Port of Anchorage,
Alaska.

(b) [Reserved]

§217.201 Effective dates.

Regulations in this subpart are effec-
tive from July 15, 2009, through July 14,
2014.

§21’Z.202
ing.

(a) Under Letters of Authorization
issued pursuant to §216.106 of this chap-
ter and §217.207, the Port of Anchorage
and MARAD, and persons under their
authority, may incidentally, but not
intentionally, take marine mammals
by harassment, within the area de-
scribed in §217.200, provided the activ-
ity is in compliance with all terms,
conditions, and requirements of these
regulations and the appropriate Letter
of Authorization.

(b) The taking of marine mammals
under a Letter of Authorization is lim-
ited to the incidental take, by Level B
harassment only, of the following spe-
cies under the activities identified in
§217.200(a): Cook Inlet beluga whales
(Delphinapterus leucas), harbor seals
(Phoca vitulina), harbor porpoises
(Phocoena phocoena), and killer whales
(Orcinus orca).

(c) The taking by injury or death of
the species listed in paragraph (b) of

Permissible methods of tak-
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this section or the taking by Level B
harassment, injury or death of any
other marine mammal species is pro-
hibited and may result in the modifica-
tion, suspension, or revocation of a
Letter of Authorization.

§217.203 Prohibitions.

Notwithstanding takings con-
templated in §217.202(b) and authorized
by a Letter of Authorization issued
under §216.106 of this chapter and
§217.207, no person in connection with
the activities described in §217.200 may:

(a) Take any marine mammal not
specified in §217.202(b);

(b) Take any marine mammal speci-
fied in §217.202(b) other than by inci-
dental, unintentional Level B harass-
ment;

(c) Take a marine mammal specified
in §217.202(b) if such taking results in
more than a negligible impact on the
species or stocks of such marine mam-
mal; or

(d) Violate, or fail to comply with,
the terms, conditions, and require-
ments of this subpart or a Letter of
Authorization issued under §216.106 of
this chapter and §217.207.

§217.204 Mitigation.

(a) When conducting operations iden-
tified in §217.200(a), the mitigation
measures contained in the Letter of
Authorization, issued under §216.106 of
this chapter and §217.207, must be im-
plemented. These mitigation measures
are:

(1) Through monitoring described
under §217.205, the Holder of a Letter of
Authorization will ensure that no ma-
rine mammal is subjected to a sound
pressure levels of 190 or 180 dB re: 1
microPa or greater for pinnipeds and
cetaceans, respectively. If a marine
mammal is detected within or ap-
proaching a distance 200 m from in-
water pile driving or in-water chipping,
operations shall be immediately de-
layed or suspended until the marine
mammal moves outside these des-
ignated zones or the animal is not de-
tected within 15 minutes of the last
sighting.

(2) If a marine mammal is detected
within or approaching the Level B har-
assment zone designated for impact
pile driving (350 m) prior to in-water

§217.204

impact pile driving, operations shall
not commence until the animal moves
outside this zone or it is not detected
within 15 minutes of the last sighting.

(3) If a marine mammal is detected
within or approaching the Level B har-
assment zone designated for vibratory
pile driving (1,300 m) prior to in-water
vibratory pile driving, operations shall
not commence until the marine mam-
mal moves outside this zone or it is not
detected within 15 minutes of the last
sighting.

(4) A start” technique shall be used
at the beginning of each day’s in-water
pile driving activities or if pile driving
has ceased for more than one hour to
allow any marine mammal that may be
in the immediate area to leave before
piling driving reaches full energy. For
vibratory hammers, the soft start re-
quires the holder of the Letter of Au-
thorization to initiate noise from the
hammers for 15 seconds at reduced en-
ergy followed by 1-minute waiting pe-
riod and repeat the procedure two addi-
tional times. If an impact hammer is
used, the soft start requires an initial
set of three strikes from the impact
hammer at 40 percent energy, followed
by a one minute waiting period, then
two subsequent 3 strike sets.

(5) In-water pile driving or chipping
shall not occur when conditions re-
strict clear, visible detection of all
waters within the appropriate harass-
ment zones or the 200 m safety zone.
Such conditions that can impair
sightibility include, but are not lim-
ited to, fog and rough sea state.

(6) In-water piles will be driven with
a vibratory hammer to the maximum
extent possible (i.e., until a desired
depth is achieved or to refusal) prior to
using an impact hammer.

(7) In-water impact pile driving shall
not occur during the period from two
hours before low tide until two hours
after low tide.

(8) The following measures apply to
all in-water pile driving, except during
the ‘‘stabbing’ phase, and all in-water
chipping associated with demolition of
the existing dock:

(i) No in-water pile driving (impact
or vibratory) or chipping shall occur if
any marine mammal is located within
200m of the hammer in any direction. If
any marine mammal is sighted within
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or approaching this 200m safety zone,
pile-driving or chipping must be sus-
pended until the animal has moved
outside the 200m safety zone or the ani-
mal is not resighted within 15 minutes.

(ii) If a group of more than 5 beluga
whales is sighted within the Level B
harassment isopleths, in-water pile
driving shall be suspended. If the group
is not re-sighted within 15 minutes,
pile driving may resume.

(iii) If a beluga whale calf or group
with a calf is sighted within or ap-
proaching a harassment zone, in-water
pile driving shall cease and shall not be
resumed until the calf or group is con-
firmed to be outside of the harassment
zone and moving along a trajectory
away from such zone. If the calf or
group with a calf is not re-sighted
within 15 minutes, pile driving may re-
sume.

(9) If maximum authorized take is
reached or exceeded for a particular
species, any marine mammal of that
species entering into the harassment or
safety isopleths will trigger mandatory
in-water pile driving shut down.

(10) For Port of Anchorage operated
in-water heavy machinery work other
than pile driving or chipping (.e.,
dredging, dump scowles, tug boats used
to move barges, barge mounted hydrau-
lic excavators, or clamshell equipment
used to place or remove material), if a
marine mammal comes within 50 m,
those operations will cease and vessels
will reduce to the slowest speed prac-
ticable while still maintaining control
of the vessel and safe working condi-
tions.

(11) In the event the Port of Anchor-
age conducts out-of-water blasting,
detonation of charges will be delayed if
a marine mammal is detected any-
where within a visible distance from
the detonation site.

(12) Additional mitigation measures
as contained in a Letter of Authoriza-
tion.

(b) [Reserved]

§217.205 Requirements for monitoring
and reporting.

(a) The Holder of a Letter of Author-
ization issued pursuant to §216.106 of
this chapter and §217.207, for activities
described in §217.200(a) is required to
cooperate with NMFS, and any other
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Federal, state or local agency with au-
thority to monitor the impacts of the
activity on marine mammals. Unless
specified otherwise in the Letter of Au-
thorization, the Holder of the Letter of
Authorization must notify the Admin-
istrator, Alaska Region, NMFS, by let-
ter, e-mail, or telephone, at least 2
weeks prior to commencement of sea-
sonal activities and dock demolition
possibly involving the taking of marine
mammals. If the activity identified in
§217.200(a) is thought to have resulted
in the mortality or injury of any ma-
rine mammals or in any take of marine
mammals not identified in §217.202(b),
the Holder of the Letter of Authoriza-
tion must notify the Director, Office of
Protected Resources, NMFS, or des-
ignee, by e-mail or telephone (301-713-
2289), within 24 hours of the discovery
of the injured or dead animal.

(b) The Holder of a Letters of Author-
ization must designate qualified, on-
site marine mammal observers
(MMOs), approved in advance by
NMF'S, as specified in the Letter of Au-
thorization, to:

(1) Conduct visual marine mammal
monitoring at the Port of Anchorage
beginning 30 minutes prior to and dur-
ing all in-water pile driving or chipping
and out-of-water blasting.

(2) Record the following information
on NMFS-approved marine mammal
sighting sheets whenever a marine
mammal is detected:

(i) Date and time of initial sighting
to end of sighting, tidal stage, and
weather conditions (including Beaufort
Sea State);

(ii) Species, number, group composi-
tion, initial and closest distance to pile
driving hammer, and behavior (e.g., ac-
tivity, group cohesiveness, direction
and speed of travel, etc.) of animals
throughout duration of sighting;

(iii) Any discrete behavioral reac-
tions to in-water work;

(iv) The number (by species) of ma-
rine mammals that have been taken;

(v) Pile driving, chipping, or out of
water blasting activities occurring at
the time of sighting and if and why
shut down was or was not imple-
mented.

(3) Employ a scientific marine mam-
mal monitoring team separate from
the on-site MMOs to characterize
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beluga whale abundance, movements,
behavior, and habitat use around the
Port of Anchorage and observe, ana-
lyze, and document potential changes
in behavior in response to in-water
construction work. This monitoring
team is not required to be present dur-
ing all in-water pile driving operations
but will continue monitoring one-year
post in-water construction. The on-site
MMOs and this marine mammal moni-
toring team shall remain in contact to
alert each other to marine mammal
presence when both teams are working.

(c) The Holder of a Letter of Author-
ization must conduct additional moni-
toring as required under an annual Let-
ter of Authorization.

(d) The Holder of a Letter of Author-
ization shall submit a monthly report
to NMFS’ Headquarters Permits, Edu-
cation and Conservation Division and
the Alaska Region, Anchorage for all
months in-water pile driving or chip-
ping takes place. This report must con-
tain the information listed in para-
graph (b)(2) of this section.

(e) An annual report must be sub-
mitted at the time of application for
renewal of a Letter of Authorization.
This report will summarize all in-water
construction activities and marine
mammal monitoring from January 1-
December 31, annually, and any
discernable short or long term impacts
from the Marine Terminal Expansion
Project.

(f) A final report must be submitted
to NMFS upon application for a subse-
quent incidental take authorization or,
if no future authorization is requested,
no later than 90 days post expiration of
these regulations. This report will:

(1) Summarize the activities under-
taken and the results reported in all
previous reports;

(2) Assess the impacts to marine
mammals from the port expansion
project; and

(3) Assess the cumulative impacts on
marine mammals.

§217.206 Applications for Letters of
Authorization.

(a) To incidentally take marine
mammals pursuant to these regula-
tions, the U.S. citizen (as defined by
§216.103 of this chapter) conducting the
activity identified in §217.200(a) (the

§217.207

Port of Anchorage and MARAD) must
apply for and obtain either an initial
Letter of Authorization in accordance
with §217.207 or a renewal under
§217.208.

(b) The application must be sub-
mitted to NMFS at least 60 days before
the expiration of the initial or current
Letter of Authorization.

(c) Applications for a Letter of Au-
thorization and for renewals of Letters
of Authorization must include the fol-
lowing:

(1) Name of the U.S. citizen request-
ing the authorization,

(2) The date(s), duration, and the
specified geographic region where the
activities specified in §217.200 will
occur; and

(3) The most current population esti-
mate of Cook Inlet beluga whales and
the estimated percentage of marine
mammal populations potentially af-
fected for the 12-month period of effec-
tiveness of the Letter of Authorization;

(4) A summary of take levels, moni-
toring efforts and findings at the Port
of Anchorage to date.

(d) The National Marine Fisheries
Service will review an application for a
Letter of Authorization in accordance
with this section and, if adequate and
complete, issue a Letter of Authoriza-
tion.

§217.207

(a) A Letter of Authorization, unless
suspended or revoked, will be valid for
a period of time not to exceed the pe-
riod of validity of this subpart, but
must be renewed annually subject to
annual renewal conditions in §217.208.

(b) Each Letter of Authorization will
set forth:

(1) Permissible methods of incidental
taking; and

(2) Requirements for mitigation,
monitoring and reporting, including,
but not limited to, means of effecting
the least practicable adverse impact on
the species, its habitat, and on the
availability of the species for subsist-
ence uses.

(c) Issuance of a Letter of Authoriza-
tion will be based on the determination
that the number of marine mammals
taken during the period the Letter of
Authorization is wvalid will be small,

Letters of Authorization.
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that the total taking of marine mam-
mals by the activities specified in
§217.200(a) will have no more than a
negligible impact on the species or
stock of affected marine mammal(s),
and that the total taking will not have
an unmitigable adverse impact on the
availability of species or stocks of ma-
rine mammals for subsistence uses.

(d) Notice of issuance or denial of an
application for a Letter of Authoriza-
tion will be published in the FEDERAL
REGISTER within 30 days of a deter-
mination.

§217.208 Renewal of Letters of Author-
ization.

(a) A Letter of Authorization issued
under §216.106 of this chapter and
§217.207 for the activity identified in
§217.200(a) will be renewed annually
upon:

(1) Notification to NMFS that the ac-
tivity described in the application sub-
mitted under §217.206 will be under-
taken and that there will not be a sub-
stantial modification to the described
work, mitigation or monitoring under-
taken during the upcoming 12 months;

(2) Timely receipt of the monitoring
reports required under §217.205(d) and
(e), and the Letter of Authorization
issued under §217.207, which has been
reviewed and accepted by NMFS; and

(3) A determination by NMFS that
the mitigation, monitoring and report-
ing measures required under §§217.204
and 217.205 and the Letter of Authoriza-
tion issued under §216.106 of this chap-
ter and §217.207, were undertaken and
will be undertaken during the upcom-
ing annual period of validity of a re-
newed Letter of Authorization; and

(4) A determination by NMFS that
the number of marine mammals taken
during the period of the Letter of Au-
thorization will be small, that the
total taking of marine mammals by
the activities specified in §217.200(a)
will have no more than a negligible im-
pact on the species or stock of affected
marine mammal(s), and that the total
taking will not have an unmitigable
adverse impact on the availability of
species or stocks of marine mammals
for subsistence uses.

(b) If a request for a renewal of a Let-
ter of Authorization issued under
§216.106 of this chapter and this section
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indicates that a substantial modifica-
tion to the described work, mitigation
or monitoring undertaken during the
upcoming season will occur, NMFS will
provide the public a period of 30 days
for review and comment on the re-
quest.

(c) Notice of issuance or denial of a
renewal of a Letter of Authorization
will be published in the FEDERAL REG-
ISTER within 30 days of a determina-
tion.

§217.209 Modifications of Letters of
Authorization.

(a) Except as provided in paragraph
(b) of this section, no substantive
modification (including withdrawal or
suspension) to the Letter of Authoriza-
tion by NMFS, issued pursuant to
§216.106 of this chapter and §217.207 and
subject to the provisions of this sub-
part, shall be made until after notifica-
tion and an opportunity for public
comment has been provided. For pur-
poses of this paragraph, a renewal of a
Letter of Authorization under §217.208,
without modification (except for the
period of validity), is not considered a
substantive modification.

(b) If the Assistant Administrator de-
termines that an emergency exists that
poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in §217.202(b), a
Letter of Authorization issued pursu-
ant to §216.106 of this chapter and
§217.207 may be substantively modified
without prior notification and an op-
portunity for public comment. Notifi-
cation will be published in the FED-
ERAL REGISTER within 30 days subse-
quent to the action.

Subpart W—Taking of Marine
Mammals Incidental to the El-
liott Bay Seawall Project

SOURCE: 78 FR 63402, Oct. 24, 2013, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 78 FR 63402, Oct.
24, 2013, subpart W was added, effective Oct.
21, 2013, to Oct. 21, 2018.

§217.220 Specified activity and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to the Elliott Bay Seawall project
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and those persons it authorizes to con-
duct activities on its behalf for the
taking of marine mammals that occurs
in the area outlined in paragraph (b) of
this section incidental to seawall con-
struction associated with the Elliott
Bay Seawall project.

(b) The taking of marine mammals
by the City of Seattle’s Department of
Transportation (SDOT) may be author-
ized in a Letter of Authorization (LOA)
only if it occurs in Elliott Bay, Wash-
ington.

§217.221 Effective dates.
This subpart is effective October 21,
2013, through October 21, 2018.
§217.222 Permissible methods of tak-
ing.
(a) Under LOAs issued pursuant to
§§216.106 and 217.226 of this chapter, the

Holder of the LOA (hereinafter
“SDOT” and ‘“‘City’’) may incidentally,
but not intentionally, take marine

mammals within the area described in
§217.220(b), provided the activity is in
compliance with all terms, conditions,
and requirements of the regulations in
this subpart and the appropriate LOA.

(b) The incidental take of marine
mammals under the activities identi-
fied in §217.220(a) is limited to the indi-
cated number of Level B harassment
takes of the following species/stocks:

(1) Harbor seal (Phoca vitulina)—3,500
(an average of 700 animals per year)

(2) California sea lion (Zalophus
californianus)—875 (an average of 175
animals per year)

(3) Steller sea lion (Eumetopias
jubatus)—875 (an average of 175 animals
per year)

(4) Harbor porpoise (Phocoena
phocoena)—1,575 (an average of 315 ani-
mals per year)

(6) Dall’s porpoise (Phocoenoides
dalli)—350 (an average of 70 animals per
year)

(6) Killer whale (Orcinus orca), East-
ern North Pacific Southern resident—
80 (a maximum of 16 animals per year)

(7) Killer whale (Orcinus orca), East-
ern North Pacific transient—120 (an av-
erage of 24 animals per year)

(8) Gray whale (Eschrichtius
robustus)—40 (an average of 8 animals
per year)

§217.224

(9) Humpback whale (Megaptera
novaeangliae)—20 (an average of 4 ani-
mals per year)

§217.223 Prohibitions.

Notwithstanding takings con-
templated in §217.222(b) and authorized
by an LOA issued under §216.106 and
§217.226 of this chapter, no person in
connection with the activities de-
scribed in §217.220 may:

(a) Take any marine mammal not
specified in §217.222(b);

(b) Take any marine mammal speci-
fied in §217.222(b) other than by inci-
dental, unintentional Level B harass-
ment;

(c) Take a marine mammal specified
in §217.222(b) if NMFS determines such
taking results in more than a neg-
ligible impact on the species or stock
of such marine mammal; or

(d) Violate, or fail to comply with,
the terms, conditions, and require-
ments of this subpart or an LOA issued
under §§216.106 and 217.226 of this chap-
ter.

§217.224 Mitigation.

(a) When conducting the activities
identified in §217.220(a), the mitigation
measures contained in the LOA issued
under §§216.106 and 217.226 of this chap-
ter must be implemented. These miti-
gation measures include:

(1) Limited Impact Pile Driving. (i) All
sheet piles shall be installed using a vi-
bratory driver, unless impact driving is
required to install piles that encounter
consolidated sediments or for proofing
load bearing sections.

(ii) Any impact driver used in con-
junction with vibratory pile driving
shall employ sound attenuation de-
vices, where applicable.

(iii) Any attenuation devices that be-
come available for vibratory pile driv-
ing shall be considered for additional
mitigation.

(2) Containment of Impact Pile Driving.
The majority of permanent concrete
piles shall be driven behind the tem-
porary containment wall.

(3) Additional Attenuation Measures. In
the event that underwater sound moni-
toring shows that noise generation
from pile installation exceeds the lev-
els originally expected, SDOT shall im-
mediately notify NMFS so it can
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evaluate the need for implementation
of additional attenuation devices or
other mitigation measures.

(4) Ramp-up. (i) Ramp-up shall be
used at the beginning of each day’s in-
water pile-related activities or if pile
driving has ceased for more than 1
hour.

(ii) If a vibratory hammer is used,
contractors shall initiate sound from
vibratory hammers for 15 seconds at re-
duced energy followed by a l-minute
waiting period. This procedure shall be
repeated two additional times before
full energy may be achieved.

(iii) If a non-diesel impact hammer is
used, contractors shall provide an ini-
tial set of strikes from the impact
hammer at reduced energy, followed by
a l-minute waiting period, then two
subsequent sets.

(iv) Ramp-up shall be implemented if
pile driving or removal is delayed or
shutdown for >15 minutes due to the
presence of a delphinid or pinniped
within or approaching the exclusion
zone, or if pile driving or removal is de-
layed or shutdown for >30 minutes due
to the presence of a large whale.

(6) Marine Mammal Exclusion Zones. (i)
The following exclusion zones shall be
established to prevent the Level A har-
assment of all marine mammals and to
reduce the Level B harassment of large
whales:

(A) An exclusion zone for delphinids
or pinnipeds shall be established with a
radius of 200 feet (61 meters) waterward
of each steel sheet pile during impact
pile driving;

(B) An exclusion zone for delphinids
and pinnipeds shall be established with
a radius of 50 feet (15 meters)
waterward of each concrete pile during
impact pile driving;

(C) An exclusion zone for large
whales shall be established with a ra-
dius of 3,280 feet (1,000 meters)
waterward of each steel sheet or con-
crete pile during impact pile driving;

(D) An exclusion zone for large
whales shall be established with a ra-
dius of 2.5 miles (3,981 meters)
waterward of each steel sheet pile dur-
ing vibratory pile driving.

(ii) Temporary buoys shall be used,
as feasible, to mark the distance to
each exclusion zone during in-water
pile-related activities.
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(iii) The exclusion zones shall be used
to provide a physical threshold for the
shutdown of in-water pile-related ac-
tivities.

(iv) At the start of in-water pile re-
lated activities each day, a minimum
of one qualified protected species ob-
server shall be staged on land (or an
adjacent pier) near the location of in-
water pile-related activities to docu-
ment and report any marine mammal
that approaches or enters a relevant
exclusion zone throughout the day.

(v) Additional land-based observers
shall be deployed if needed to ensure
the construction area is adequately
monitored.

(vi) Observers shall monitor for the
presence of marine mammals 30 min-
utes before, during, and for 30 minutes
after any in-water pile-related activi-
ties.

(vii) In-water pile-related activities
shall not occur if any part of the exclu-
sion zones are obscured by fog or poor
lighting conditions.

(6) Shutdown and Delay Procedures. (i)
If a marine mammal is seen approach-
ing or entering a relevant exclusion
zone (as specified in §217.224(5)(i)), ob-
servers will immediately notify the
construction personnel operating the
pile-related equipment to shut down
pile-related activities.

(ii) If a marine mammal(s) is present
within the applicable exclusion zone
prior to in-water pile-related activi-
ties, pile driving/removal shall be de-
layed until the animal(s) has left the
exclusion zone or until 15 minutes
(pinniped or small cetacean) or 30 min-
utes (large cetacean) have elapsed
without observing the animal.

(7) Additional mitigation measures as
contained in an LOA issued under
§§216.106 and 217.226 of this chapter.

§217.225 Requirements for monitoring
and reporting.

(a) When conducting the activities
identified in §217.220(a), the monitoring
and reporting measures contained in
the LOA issued under §§216.106 and
217.226 of this chapter must be imple-
mented. These measures include:

(1) Visual Monitoring. (i) In addition
to the mitigation monitoring described
in §217.224 of this chapter, at least two
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protected species observers shall be po-
sitioned on land near the 2.5 mile ex-
clusion zone to monitor for marine
mammals during vibratory pile-related
activities or any other construction ac-
tivities that may pose a threat to ma-
rine mammals.

(A) Observers shall use the naked
eye, wide-angle binoculars with
reticles, and any other necessary
equipment to scan the Level B harass-
ment isopleth.

(B) Observers shall work, on average,
eight hours per day and shall be re-
lieved by a fresh observer if pile driv-
ing lasts longer than usual (i.e., 12-16
hours).

(C) The number of observers shall be
increased and/or positions changed to
ensure full visibility of the Level B
harassment isopleth.

(D) Land-based visual monitoring
shall be conducted during all days of
vibratory pile driving.

(E) All land-based monitoring shall
begin at least 30 minutes prior to the
start of in-water pile-related activities,
and continue during active construc-
tion and for 30 minutes following the
end of in-water pile-related activities.

(ii) At a minimum, observers shall
record the following information:

(A) Date of observation period, moni-
toring type (land-based/boat-based), ob-
server name and location, climate and
weather conditions, and tidal condi-
tions;

(B) Environmental conditions that
could confound marine mammal detec-
tions and when/where they occurred;

(C) For each marine mammal sight-
ing, the time of initial sighting and du-
ration to the end of the sighting pe-
riod;

(D) Observed species, number, group
composition, distance to pile-related
activities, and behavior of animals
throughout the sighting;

(BE) Discrete behavioral reactions, if
apparent;

(F) Initial and final sighting loca-
tions marked on a grid map; and

(G) Pile-related activities taking
place during each sighting and if/why a
shutdown was or was not triggered.

(2) Acoustic Monitoring. (i) Acoustic
monitoring shall be conducted during
in-water pile-related activities to iden-
tify or confirm noise levels for pile-re-
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lated activities during in-water con-
struction.

(A) Acoustic data shall be collected
using hydrophones connected to a
drifting boat to reduce the effect of
flow noise and an airborne microphone.
There shall be a direct line of acoustic
transmission through the water col-
umn between the pile and the hydro-
phones in all cases, without any inter-
posing structures, including other
piles.

(B) A stationary two-channel hydro-
phone recording system shall be de-
ployed to record a representative sam-
ple (subset of piles) during the moni-
toring period. Acoustic data shall be
collected 1 m below the water surface
and 1 m above the sea floor.

(ii) Background noise recordings (in
the absence of pile driving) shall be
collected to provide a baseline back-
ground noise profile. The results and
conclusions of the study shall be sum-
marized and presented to NMFS with
recommendations for any modifica-
tions to the monitoring plan or exclu-
sion zones.

(iii) All sensors, signal conditioning
equipment, and sampling equipment
shall be calibrated at the start of the
monitoring period and rechecked at the
start of each day.

(iv) Prior to monitoring, water depth
measurements shall be taken to ensure
that hydrophones do not drag on the
bottom during tidal changes.

(v) Underwater and airborne acoustic
monitoring shall occur for the first five
steel sheet pile and the first five con-
crete piles during the duration of pile
driving. If a representative sample has
not been achieved after the five piles
have been monitored (e.g., if there is
high variability of sound levels be-
tween pilings), acoustic monitoring
shall continue until a representative
acoustic sample has been collected.

(vi) Acoustic data shall be
downloaded periodically (i.e., daily or
on another appropriate schedule) and
analyzed following the first year of
construction. Post-analysis of under-
water sound level signals shall include
the following:

(A) RMS values (average, standard
deviation/error, minimum, and max-
imum) for each recorded pile. The 10-
second RMS averaged values will be
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used for determining the source value
and extent of the 120 dB underwater
isopleth;

(B) Frequency spectra for each func-
tional hearing group; and

(C) Standardized underwater source
levels to a reference distance of 10 m
(33 ft).

(vii) Post-analysis of airborne noise
would be presented in an unweighted
format and include:

(A) The unweighted RMS values (av-
erage, minimum, and maximum) for
each recorded pile. The average values
would be used for determining the ex-
tent of the airborne isopleths relative
to species-specific criteria;

(B) Frequency spectra from 10 Hz to
20 kHz for representative pile-related
activity; and

(C) Standardized airborne source lev-
els to a reference distance of approxi-
mately 15 m (50 ft).

(viii) In the event noise levels surpass
estimated levels for extended periods of
time, construction shall be stopped and
NMF'S shall be contacted to discuss the
cause and potential solutions.

(3) General Reporting. (i) All marine
mammal sightings shall be documented
by observers on a NMFS-approved
sighting form.

(ii) Marine mammal reporting shall
include all data described previously
under Proposed Monitoring, including
observation dates, times, and condi-
tions, and any correlations of observed
marine mammal behavior with activity
type and received levels of sound, to
the extent possible.

(iii) A report with the results of all
acoustic monitoring shall include the
following:

(A) Size and type of piles;

(B) A detailed description of any
sound attenuation device used, includ-
ing design specifications;

(C) The impact hammer energy rat-
ing used to drive the piles, make and
model of the hammer(s), and descrip-
tion of the vibratory hammer;

(D) A description of the sound moni-
toring equipment;

(E) The distance between hydro-
phones and depth of water and the hy-
drophone locations;

(F) The depth of the hydrophones;

(G) The distance from the pile to the
water’s edge;
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(H) The depth of water in which the
pile was driven;

(I) The depth into the substrate that
the pile was driven;

(J) The physical characteristics of
the bottom substrate into which the
pile were driven;

(K) The total number of strikes to
drive each pile;

(L) The results of the hydroacoustic
monitoring, including the frequency
spectrum, ranges and means for the
peak and RMS sound pressure levels,
and an estimation of the distance at
which RMS values reach the relevant
marine mammal thresholds and back-
ground sound levels.

(M) Vibratory driving results would
include the maximum and overall aver-
age RMS calculated from 30-s RMS val-
ues during the drive of the pile; and

(N) A description of any observable
marine mammal behavior in the imme-
diate area and, if possible, correlation
to underwater sound levels occurring
at that time.

(iv) An annual report on monitoring
and mitigation shall be submitted to
NMFS, Office of Protected Resources,
and NMFS, Northwest Regional Office.
The annual reports shall summarize in-
clude data collected for each marine
mammal species observed in the
project area, including descriptions of
marine mammal behavior, overall
numbers of individuals observed, fre-
quency of observation, any behavioral
changes and the context of the changes
relative to activities would also be in-
cluded in the annual reports, date and
time of marine mammal detections,
weather conditions, species identifica-
tion, approximate distance from the
source, and activity at the construc-
tion site when a marine mammal is
sighted.

(v) A draft comprehensive report on
monitoring and mitigation shall be
submitted to NMFS, Office of Pro-
tected Resources, and NMFS, North-
west Regional Office, 180 days prior to
the expiration of the regulations. The
comprehensive technical report shall
provide full documentation of methods,
results, and interpretation of all moni-
toring during the first 4.5 years of the
regulations. A revised final comprehen-
sive technical report, including all
monitoring results during the entire
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period of the regulations, shall be due
90 days after the end of the period of ef-
fectiveness of the regulations.

(4) Reporting Injured or Dead Marine
Mammals. (i) In the unanticipated event
that the specified activity clearly
causes the take of a marine mammal in
a manner prohibited by an LOA (if
issued), such as an injury (Level A har-
assment), serious injury, or mortality,
the Holder shall immediately cease the
specified activities and report the inci-
dent to the Chief of the Permits and
Conservation Division, Office of Pro-
tected Resources, NMFS, and the
Northwest Regional Stranding Coordi-
nator. The report must include the fol-
lowing information:

(A) Time and date of the incident;

(B) Description of the incident;

(C) Environmental conditions (e.g.,
wind speed and direction, Beaufort sea
state, cloud cover, and visibility);

(D) Description of all marine mam-
mal observations in the 24 hours pre-
ceding the incident;

(B) Species identification or descrip-
tion of the animal(s) involved;

(F) Fate of the animal(s); and

(G) Photographs or video footage of
the animal(s).

(ii) Activities shall not resume until
NMFS is able to review the cir-
cumstances of the prohibited take.
NMFS will work with the Holder to de-
termine what measures are necessary
to minimize the likelihood of further
prohibited take and ensure MMPA
compliance. The Holder may not re-
sume their activities until notified by
NMFS.

(iii) In the event that the Holder dis-
covers an injured or dead marine mam-
mal, and the lead protected species ob-
server determines that the cause of the
injury or death is unknown and the
death is relatively recent (e.g., in less
than a moderate state of decomposi-
tion), the Holder shall immediately re-
port the incident to the Chief of the
Permits and Conservation Division, Of-
fice of Protected Resources, NMFS, and
the Northwest Regional Stranding Co-
ordinator. The report must include the
same information identified in
§217.225(a)(3) of this chapter. Activities
may continue while NMFS reviews the
circumstances of the incident. NMFS
will work with the Holder to determine
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whether additional mitigation meas-
ures or modifications to the activities
are appropriate.

(iv) In the event that the Holder dis-
covers an injured or dead marine mam-
mals, and the lead protected species
observer determines that the injury or
death is not associated with or related
to the activities authorized in the LOA
(e.g., previously wounded animal, car-
cass with moderate to advanced decom-
position, or scavenger damage), the
Holder shall report the incident to the
Chief of the Permits and Conservation
Division, Office of Protected Re-
sources, NMFS, and the Northwest Re-
gional Stranding Coordinator, within
24 hours of the discovery. The Holder
shall provide photographs or video
footage or other documentation of the
stranding animal sighting to NMF'S.

§217.226 Letters of Authorization.

(a) To incidentally take marine
mammals pursuant to these regula-
tions, the applicant must apply for and
obtain an LOA.

(b) An LOA, unless suspended or re-
voked, may be effective for a period of
time not to exceed the expiration date
of these regulations.

(c) If an LOA expires prior to the ex-
piration date of these regulations, the
Holder must apply for and obtain a re-
newal of the LOA.

(d) In the event of projected changes
to the activity or to mitigation and
monitoring measures required by an
LOA, the Holder must apply for and ob-
tain a modification of the LOA as de-
scribed in §217.227.

(e) The LOA shall set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least prac-
ticable adverse impact (i.e., mitigation)
on the species and its habitat; and

(3) Requirements for monitoring and
reporting.

(f) Issuance of the LOA shall be based
on a determination that the level of
taking will be consistent with the find-
ings made for the total taking allow-
able under these regulations.

(g) Notice of issuance or denial of an
LOA shall be published in the FEDERAL
REGISTER within 30 days of a deter-
mination.
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§217.227 Renewals and Modifications
of Letters of Authorization.

(a) An LOA issued under §§216.106 and
217.226 of this chapter for the activity
identified in §217.220(a) of this chapter
shall be renewed or modified upon re-
quest by the applicant, provided that:

(1) The proposed specified activity
and mitigation, monitoring, and re-
porting measures, as well as the antici-
pated impacts, are the same as those
described and analyzed for these regu-
lations (excluding changes made pursu-
ant to the adaptive management provi-
sion in §217.227(c)(1)), and

(2) NMFS determines that the miti-
gation, monitoring, and reporting
measures required by the previous LOA
under these regulations were imple-
mented.

(b) For LOA modification or renewal
requests by the applicant that include
changes to the activity or the mitiga-
tion, monitoring, or reporting (exclud-
ing changes made pursuant to the
adaptive management provision in
§217.227(c)(1)) that do not change the
findings made for the regulations or
that result in no more than a minor
change in the total estimated number
of takes (or distribution by species or
yvears), NMFS may publish a notice of
proposed LOA in the FEDERAL REG-
ISTER, including the associated anal-
ysis illustrating the change, and solicit
public comments before issuing the
LOA.

(c) An LOA issued under §§216.106 and
217.226 of this chapter for the activity
identified in §217.220(a) may be modi-
fied by NMFS under the following cir-
cumstances:

(1) Adaptive Management—NMFS
may modify (including augment) the
existing mitigation, monitoring, or re-
porting measures (after consulting
with the Holder regarding the practica-
bility of the modifications) if doing so
creates a reasonable likelihood of more
effectively accomplishing the goals of
the mitigation and monitoring set
forth in the preamble for these regula-
tions.

(1) Possible sources of data that could
contribute to the decision to modify
the mitigation, monitoring, or report-
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ing measures in an LOA include the
following:

(A) Results from the Holder’s moni-
toring from the previous year(s);

(B) Results from other marine mam-
mal and/or sound research or studies;

(C) Any information that reveals ma-
rine mammals may have been taken in
a manner, extent, or number not au-
thorized by these regulations or subse-
quent LOAs.

(ii) If, through adaptive management,
the modifications to the mitigation,
monitoring, or reporting measures are
substantial, NMFS will publish a no-
tice of proposed LOA in the FEDERAL
REGISTER and solicit public comments.

(2) Emergencies—If NMFS deter-
mines that an emergency exists that
poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in §217.222(b), an
LOA may be modified without prior no-
tice or opportunity for public com-
ment. Notice of such action will be
published in the FEDERAL REGISTER
within 30 days of the action.

[74 FR 35143, July 20, 2009, as amended at 76
FR 16318, Mar. 23, 2011; 76 FR 34172, June 13,
2011; 77 FR 31544, May 29, 2012; 78 FR 20816,
Apr. 8, 2013; 78 FR 63402, Oct. 24, 2013; 78 FR
75507, Dec. 12, 2013; 79 FR 10026, Feb. 24, 2014;
79 FR 32684, June 6, 2014]

PART 218—REGULATIONS GOV-
ERNING THE TAKING AND IM-
PORTING OF MARINE MAM-
MALS

Subparts A-G [Reserved]

Subpart H—Taking and Importing Marine
Mammails; U.S. Navy’s Hawaii-Southern
California Training and Testing (HSTT)

218.70 Specified activity and specified geo-
graphical region.

218.71 Effective dates and definitions.

218.72 Permissible methods of taking.

218.73 Prohibitions.

218.74 Mitigation.

218.75 Requirements for monitoring and re-
porting.

218.76 Applications for Letters of Authoriza-
tion.

218.77 Letters of Authorization.
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